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pgbr Berman-cross 240 
THE COURT: That is why I was puzzled. You said 


they will decrease. I think they would eliminate the re- 


A I have to give you a little Lacky-ound on that, 


The Harry Fox Agency does not represent 


109 per cent of publishers. They will go into a record | 
t : 

company and find that thir record company has hela 

dollars of reserves. Based unon the Harry Fox percentace | 


of publishers represented they would take a claim of per- 
haps 63 per cent of that reserve. If they were aware thit 
certain of the licenses had been issued on records menu- 
factured and sold, instead of taking a normal 65 per cent 
they would probably increase it to 790 ner cent or 75 per cent 
to tale care of the extra reserve that should have been 
claimed. 

() The Court's question, it is ny question to you, 
if Musicor is liable ona manufactured basis it just 
does not nean a darn whether thev sOld the records or not 


, | 


is that right? 


e 9 They are stuck the minute that record comes off 
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2) So the question as to a reserve under a manu- 
i 


factured license, there is no such thing as a reserve sqaing 


returns on a manufactured royal*y license only, is there? 
ee | 


n 


That is right. 


9 Isn't it a fact - and I am referring now as a 
Ee sR at te 


Starting point to the firs dit you conducted -- atthe 


time you conducted the first audit you were acting as 


agents for Arch, Januery and Sealark znd Pitfield, is that 


A Yes. 
—_——— | 
2 Isn't it a fact that in the course of this audit 
all of the records covered hy the Jicenses we have heen 
talling about were treated on a manufactured i! sold 


basis and isnAt it a fact that vour office raised the 
dickens on the question of a “excessi.e reserve" beina 
maintained on these very -ecords by the Nusicor Company 
Which raserve you suggested sheuld he reduced. [I am going 
t. show you, This paragraph,right here, and T am referring, 
your Honor, to Exhibit 10-A. 
THE COURT: It is just 10. 

MR. COHN: This is the rerort on the first cudit. 
I a: referring you -- 

HMR. PtTcis Referring to tne renort of Prager & ! 


Fenton. 
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MR. COUN: Right. Attached to a letter from 


3 
larry Fox addressed to the defendant, in this case Musicor, 
4 . 
and T would call your attention to a naraqranh. 
5 
Oo T call your attention to &@ paragraph entitled | 
6 
“Reserves"and under applied credits I ask you whether or 
- | 
not that paragraph does not refresh our recollection that | 
~ | 
the Pracer & Penton audit gave qreat attention to reserves | 
9 ' 
in the case of January, Sealarl:, Arch and Pitfield and that 
10 . . * 
| Your ayency raised the dickens, so to sneak, with Musicor iene 
ll ' ae 
maintainina excessive reserves based upon the returns, 
12 
records and rovalty payments. | 
13 . . . i . 
* A Yes. The audit does specifically make an issue of | 
14 
| the reserves held for the Arch group. 
15 } 
(0 Mr. Berman, based upon your experience and expert- 
16 . . . . 
ise would it be fair to say that custom anda usage in the 
7 ; 
trade would provide for licer.»*s in a situation such as ve 
18 F ; | 
have in this case between Schroeder and Musicor cn a manu- 
19 oe 
factured and sold basis rather than 3 manufactured bhisis? 
20 , 
py Tt denends on the instructicns from the puolisher, | 
21 : F : 
im) T was asking you based moon custom and usage in the 
22 . 
industry. 
23 . : 
uN Normally licenses are issued on the basis of re- 
“4 if 
cords wanufactured and told 


@) That is what T was asking. | 
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MR. COHN: have no further questions of this 


witn 


it) 
a 
“ 


THE COURT: Do you have any redirect, Mr. Rich 
MR.COHUN: I renew my objection. 
MR. RICII: Yes, I do. 
THE COURT: I will reserve on your objection for 
the moment. 
REDIRiCT EXAMINATION 
BY MR. RICH: 

Q Did you have any conversations with anyone on be- 
half of the plaintiffs with regard to the licenses providing 
that it be issued on the basis of rovalties and repaid on 
records manufactured rather than manufactured and ld? 

A Yes. 

Q Based on these conversations is that why the licensds 
issved by your Organization, Ilarry Fox Agency,provided in 
most cases except for those 8 licenses for records manufacturdad 
rather than royalties rep2id on the basis of records | 


manufactured and sold? 


A Yes 
oO Did Musicor or any of its representatives aver 
Stage to the Ilarry Fox ° ency to your krnowledqe before today 


that the licenses that were issued by the HNarry Fox Agene: 


to Musicor were incorrect in anv ray? 


SOUTHERN DISIKICT COURT REPORTERS, US COURTHO ty) | 


305a 
1 i pgbr Berman -redirect 244 
3 | @) Did they ever claim before today that an 
4 unauthorized person siqned the license on their bchalf? 
5 A No. | 
6 9 Did they ever claim before today that although they 
7 returned the license sioned on behalf of Musicor somehow they 
8 were improper licenses or that the licenses should never 
9 have been issned hecruse of something to do with United | 
10 Artists or anything else? | 
1] MR. COHN: T o ject, your Honor. Was it ever | 
12 claimed before today? That should be limited to this | 
13 witness' knowledge, was it ever claimed or was it ever claimed 
14 to him or the larry Fox office? 
15 | THE COURT: That is implicit. Was it ever ics 
16 to you? | 
17 THE WITNESE: No, | 
18 () Mr. Rerman, your position with the Harry Fox | 
19 agenc’ 9iaqg back throuch the end of 1964, toward the end l 
20 of i964, the time these iicenses were issued, if Musicor | 
21 | ever complained about these licenses or in any way stated ! 
22 that although they returned the licenses that the licenses | 
23 shoewld not apply to them, would you have known in your i 
2A capacity with the Harry Fox Agency about such a complaint | 
25 on the part of Musicor? | 
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Pgbr Berman-redirect 245 
MR. COM: I will object to that unless it is 
limited to: Would you have known if such a complaint was 
made to your agency? 
THE COURT: I think we will have to accept that 
limitation. 
A Yes. 
THE COURT: We are not talking about a claim made 
in this litigation. That is irrelevant to his }:nowl- 
edge. 
MR. RICH: That is right. 
Q So if any complaintsabout the licenses were 
made to anybody in the Harry Fox Agency this would have 


been sailed to your attention? 


A Yes. 

9) “Was it ever called to vour attention? 

A No. 

Q Do you have any knowled:e at all of any complaint 


about’ those licurses which you say were issued by your 
ag.nu-7 to Musics. and returned by Musicor to the Marry Fox 
Ageancy? 
A qo. 
» O Did Musicor ever advise you or the Harry Fox 
Agency that while the licenses that wera issued previded for 


a 2 cent royalty that the royalty was actually a penny ard 
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2 a half or some other figure? 
3 | A No. 
4 @) Did Musicor ever advise you or the Harry Fox | 
5 Agency that whereas licenses provided for a royalty to be | 
6 paid on the basis of records manufactured that they should | 
7 have provided for the payment of a royalty on the basis of | 
| 
| 


8 | records manufactured and sold? 


9 A Ha. 

10 Q) Did Musicor ever advise vou or the Harry Fox re | 
11 there whereas a license issued to then ‘provided that cross | 
12 collateralization would not be permitted that they would 

13 nevertheless cross collateralize? 

14 A MoO. 
15 Q Is there a practice in the record or publishing | 


16 industries that if a license provides for the payment of a | 


17 royalty on the basis of records manufactured that the record 
18 - company is nevertheless entitled to pay royalties on the | 
19 basis of records manufactured and sold? 

20 (Neac .) | 
21 A Hoa. | 
22 Q Do youlmow, Mr. Rerman, whether or not the | 
3 accqunting Firm of Prager & Fenton examined the licenses | 
A that are the subject of this action, the ones marked as 1-A 


25 through Fo and in folders 2, 3 and 4? DO you know whether 
SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOLS! 
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Or not they examinedthe licenses that were issued in this 


particular case, the ones that I just referred to before they 


went in to conduct their andit? 
J 


A No. 


THE COURT: You don't know whether they did or not? 


THE WITNESS: No. 
oe 
[2 If thesé licenses were not examined by Prager 45 
Fenton would it be normal for them to issue in their report 


something havim:to do with reserves and the naintenance of 


reserves bv Musicor. This is if they had not seen the 


licenses and didn't know if the licenses provided for records 


manufactured or records manufactured and sold, would it 
havebeen normal for them to provide for reserves’ in their 


audit report? 


A io. | 


9 DO you understand that auestion? 
THE COURT: Tf don't think the question is intelii- 
gible. 
We are worried ahout this: I would gather from 


the first audit report, and I have not looked at the other 
two in the last few minutes, but Pracer §& Fenton in that 
first audit report dated May 13, 1968, seems to assume that 
Music is entitled to take same valid reserves with respect 


to its accounts with Arch, January, and Sealark, isn't that 
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right? 

THU WITNESS: Jes: 

THE COURT: It is a question of the amount of 
reserves, right? 

THE WITNESS: Yes. 

THE COURT: And they question the amoun ? 

THE WITNESS: Yes. 


THE COURT: Would it not follow that Prager & 


. 


Tenton vere thinking that royalties were due only on records 


manufactured and sold? 


THE .WITNESS: Yas. 


| 
| 


THF COURT: Otherwise they would not even be talking, 


about reference at all. 

RUS. WEITHESS +: Yes; 

THF COURT: They would disallow the whola 
reserve? 

THE WITNESS: Yes. 

THE COURT: The question for me -- and T don't 
Po. ta get you involved in my business but T have to 
worry ...9ut what inference I draw from this report: Did 
Pox instruct !'rager and Feton that Prager & Fenton was to 
or eonsider thit rovalties were due from these three 
companies only on records manufectured and sold? 


A Wo, 
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me more 


Fenton 


Berman-redirect 


THE COURT: One slow step at a time. 


that way. 


made these audits without anv 


from Fox? 


to 


seat 


bs 


You didn't give anv such instructions 
1 


THE “WITNESS: io. 
THE COURT: To your knowledge? 


THE WITHWESS :No. 


THE COURT: Would it be your i3sunmntion chat Praqer |& 


snecidic 


THE WITNESS: Except for the f..°2t “ha 


isolate the clain. 


THE COURT: With that excertion. 
We wil] get back to that, I assume, 


T take it you don't really know the 


310a 


You will help 


to them? 


Tastruetions 


| 
| 


ve asked them | 


later. 


basis on which Prager & Fentcn assumed what it did in 
g 


making this audit do vou? 


license they would 


\ 


"ay 


a 


and 


that is 


THE WITNESS Ho. Without cxamining each 


THE COURT: 


VHE WITNESS: Yes J 


Because that is the nor 


normally go in and audit in their usnal 


frankly on the basis of manufactured and sol 


rr way? 


Tks COURT: Mr. Berman, unfortunately we are 


to vou on the quetion of whether these audits 
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But ve are trying to take one Step at a time. That may 
not be good or bad but that is the wav we are doing it. 
RECROSS ENAMINATION 
BY MR. COHN 

( With reference to Mr. Rich's question to you, if 


Musieo 


not ma 


under 


and so 


reason 


ean an 


coinpla 


these 


r was audited on the basis of manufactured and sold, 


nufactured, and if Musicor believed it Was operating 


United Artists licenses which did Provide manufactured 

ld rather than manufactured, they would have h 1d no 
fo complain to you about anything, would they? 
MR. RICH: IT object. 


THE COURT: Let's have the onestion read. 


(Question read.) 
R RICH: Objection. [ don't think that witness 
Sswer that. That is speculation. 

MR. Com: I am trying to get at -- 


THE COURT: That is a mattor fe argument, | 


Mr. Rich askedyou, did you hear about any | 
int about licenses Saying manufacture... Yon recall | 
Yes. 


My question to you is 


. 

_ 

v 
~ 
’ 


| 
er & Panton treated | 
| 


records on a manufactured and SOld basis and not on a 


Manufactured basis? | 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHQOUS:: | 


Berman-recross 


2 
ys Yes 
3 
) You said the norm in the 


1S 


manufactured 


and sold? 
5 
4 Yes. 
6 | 
H 2) The United Artists licenses are manufactured and 
i 
i 
. a 
| sold? 
8 
A Yes. I assume so. 
9 | 
9 In the license vou issued di rou have a standard 
1} 
10 | 
| Provision that even thouch you issue a new license in behalf 
I 
1) || eo 
|} Of a publisher that that new license yOu issue does 
12 | 
|} not supersede or in any wav affect a Prior license in effect 
13 
res,-ecting the same records? TIen't that standard? 
14 |] 
| May I hear that mestion? 
15 || 
| (Read.) 
| 
16 | ; 
| MR. RICH: The question is effected to who? 


rstand 


e facted 


I understand 


that 


ther company is it effected with 


with regard 


the 


it? 


in the standard 


even thouch 


Us. COURTHOI!s! 


If a license is issued to 3 
18 || 
| respect to the ot ter conpany or is it 
9 | 5 
| to the new company? IT am not sure 
20 | 
| question. 
a. J 
THE COURT: Do vou inde 
22 
THE WITHWES wOt really. 
23 1} e é ~ 
i Maybe T could rephrase it. 
2” «(|b 
I] rant dtsa fact, Mer: Bernan, 
| 
{ 
25 || ; 
Harry Yor license it ic made clear that 
j SOUTIERN DISTRICT COURT REPORTERS 
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a new license is being issued in heahalf of your client that 
that new license is not meant to supersede nor in any way 
effect any prior licenses in effect respecting the particular 
musical composition being recorded? 
MR. RICH: I will object unless the question refers. 
issu i to who? | 
MR. COHN: T assume that when they issu. . licen * 
to a company they are not attempting to establish exontra actua] 
rights vith 50,000 otherpeople who are not -- | 


MR. RICH: My objection goes to this basis -- | 


Tun court: Cut this out. | 

MR. RECH::) The Scindelnn isd Cohen had heen referring 
to before were licenses issuedto United Artists. Nov, cumaeet 
*3 a license issued to a commnany called Musicor. I ask 


whether or not Mr. Cohn's question refers to the licenses -- 


THE COURT: Mr. Berman, you are aware, I take it, 


! 
| 
| 
from what you said before, that cat a certain point the lice si 
of January, Arch and Sealark were issued to United Artists? 
THE WITNESS: Yes, | 
THE COURT: Were they issued to United Artists | 


alone or were they issuca to United Artists and Musicor? 


ne. We did not issue those licenses so T really 
don't know how they were issued te United Artists. We 
issued liccns to Musicor and they were to the best of mv 


| 
| 
| 
| 
| 
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knowledge executed and returned. I have no knowledge -- 
THE COURT: I thought you said there were some 


pricr licenses issued thro: ghyour offices that involved 


United Artists. Mavbe I am mistuken. Not insofar as these 


publishers are concerned. 
TIF COURT: You have situations come up where 
you have the same musical composition and you have issued 


one license to a record company and then you are going to 


issue nother license to the sare record company for the same 


composition. 

THE WITNESS: The new license would supersede the 
Old license. 

THE COURT: T want to get the picture. 

Do you have to have a license for each record? 

TH WITNESS: Yes. Each record on each record 
number. 

THE COURT: Even if it is the same performer 
and the same group? 

THE WITHESS: Yes. 

THE COURT: Tf you have a license on a comnosition 
issued to a company for a particularrecord and record number 
then a year later you have another licanse issued to the 
gam> comp for a different record and recoil number, 


‘ic. Cobn's question is, T think, is it an industsy practice 
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license does or does not Superseda &r chanae | 


“a-vis the first license. 


NYITUESS: Unless the second 


same record number and the s irtist 


icense, both licenses would remain in effect. 


tnere is no -- we have no reason to have 


icenses to one company for the 


Same 
. ] 
he sanz artist. ’ 


ome some reason we Sunercada a 


Were asled to 


@ a publisher requires a different provision 


we would But we issue licenses 


Supersede it. 


company and we issued a license te Music: 


request or the uhlisher. 


licensees -- 


COURT: I am mixed up. 


n't want to get into 4 big colloquy. 


that we have got a license issued to United 


Particular record 


same conposition on ea 


later date we haye 1 license issued to Musicor 


rocomposition for the Saine reecrd? 


dress this to Mr. Rich? Is it for the samo 


a different record? 


believe it Mertains nossillv in ome 


not -—- is a differant label. 
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In other words, with regard to the UA recordings, there 


wat a different label and 1 think that Mr. Berman has just 


referred to the fa :t “ you need a new license if vou 
have a differant label » ven though the recordi ng itself 
may he the same. 
THE COURT: But you didn't have United Artists 
involved my more but just Musicor? 
Mn. RICI!: Yes. 
THE COURT: [ wart to know: Is our problem yo- 
lated co this, same license or same composition, same recor 
| 


Or 1s it a different record? | 
| 


MR .RICH: Tf it js the sare in addition to what you. 
ere saving, if it is alse the same licensee then it would 
be the sare license. 

In this particular case United Artists' licenses 
were not issued to Musicor. They wore issued bv the 
Plaintiffs toa company called United Artists. The label 
under which those records were releaced were different -- 

THE COURT: Tt is a differont licenseee. 

MR.PICH: A different licerse company. Tt is the 
same, your Honor <= | 

. TIE COURT: That is the only cnanise. 

MP.PTCH: Not in all cases. 


THE COURT: Let's take those cuses,. 
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where the only 


some cases change was you had 
new licensee. 
MR. RICH: And a new label and therefore a new 
license, correct. 
THE COURT: You are saying in some cases there 
were other changes? 
MR. RICH: There were other recordings that did not 
revert back to the United ArtistS recordi: js. 
THE COURT: Let us suppose -- 
MR. RICH If lay perhaps clarify this a little 
bit. Tor example, you have a recording -- let us sa cr 
cones it with t -- and the ina was licensed to PCr ! 
the XY% Publishing Commany. A tape conpanv, a company that 
comes out and manufactured pre-recorded tape wants to use 
that same recording but it wants to distribute that recording 
for itself, for its tape manufacturer, a new license would 
have to be is.ued to tn2 tape company even though it is 

the identical] recording because it is a different licensina. 

THE COURT: Mr. Berman, let us suppose the sitnation 
we were just talking about: You have the same composition, 
the sane license or, you have gut the same record, only there 
comes a time when it is going to be issued under the label of 

instead of YY hacause of a chanyve in ownershin or 
something li that; is there any invhistry practice about 
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whether the second licen to the second licenser wil] 
rwillmt be the ame, Carry over the same terms as the 


Mr. Berman, if the fact is not as sugqested by 
'r. Pich that the. record was Originally put out 


under United 


retists' label but the fact Should turn out the record was 


the ‘ried of time when the license was issued to United 


Artists-Musicor -- you follow mo? 
> 
‘ Yes 
) Take that situation. Same license, same 1 bel, sa 
a 
record number. Follow me on all of theose, Not adifference 


THE COURT: Just a difference in licensee. 
MR. CONN: Possibly not a diffarence there, 


Mha 


ne original one was -- 
THE CCURT: You are assuminqnow the samo licensee? 
MR. COIN: Yes and although the licrnse was 
issue 1 to United Artists necords I think the testimony 
wil) show in effect United Artists Pecords was a 
distributor, Musicor was the manufacturer at all times, nd 


the license was availed of by ‘ilusicor as the manufacturer, 
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2 |} mpt Imoted Artists which Purely performed a distrilution 


3 || function. | 
| | 
4 || THE COURT: What assumption do you want the 
i | 
5 || witness to consider? | 
| | 
| . . . 
6 | 4R. COUN: TI want him to consider the licenses | 
7 | dssued to Musicor, issued to United Artists as a distributor bet 
| 
} 
! 
8 | united Artists is in business with “Musicor. Musicor does 
; | 
9 thre manufacturing, United Artist dees the distribnting. 
10 I want you to assume that exactly the came record, 
11 || same number, same Musicor label, which was a Musicor label in | 
} 
12 |} unitnd Artists, same everythina, 
i . . . : ° . 
13 | Now, when a seccend license 1S issued, is it fair | 
' 
4M | to say that your of fice Provides in that second license that | 
IS || nothing in the second license should Supersede the contents | 
' . . P ° 
16 6° the first license if in effect? 
| 
17 |] MR. RICH: T object to the question on the 
18 ground -- 
| 
19 || TUF COURT: Overruled. 
20 MR.RICH: May I give my arounds? 
21 THE COURT: Ho. 
iH | 
22 | THE WITNESS: It is a difficult question to 
23 ansyer. Tnere would be -- repeat that question. | 
i 7 
4 i THE COURT: Assume for the Purpose of umentr vou 
| AO ete -_— | 
25 have the same licensor, the same composition, the same record,| 
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license ©r will not have new terms? 


Mfr 


| 0 be put into that question, 


|| THE COURT: You can do that later. 


4 


| THE WITNESS: There would be no reason for us 
| a trees geeneonnentreltntnme nn seemsasn Seen ee 
! 


Hi issue a new license unless there were new terms. We 1 


| not issue a dunlicate license for the sake of issuing 


licenses, 
CIE Court: Anything else, Mr. Cohn? 


Wek ane COHN: 


Or would not pave been a reason, isn't it a fact that 


| iISsuing now licenses in this very case yu inserted a 


vision that the nay licenses were net to sunerseda the 


PD Qe the old licenses? 


i A Let n> see the license. 

I 

9) Which one, the ol o; "QW? 

| | 

| 

| 

| 

F 

} SOUTHERN DISiKICT COURT REPORTERS, Us COURTHOUS) 
| 


ee ee ee ee 


the same label, and you have c¢ this : measically 


i the same licensor but instead of having United Artists } 


H the distributor you have just Musicor. Instead of the 


} Mucicor-United Artists combination you have the same label. 

i NU aaa ase OEE IE AE 

| [€sS there any Practice about yur i i hey do issue a 
nnn SO UE _oftien if they do issue 


} nev liconse, is there any Practice about Whether the new 
| will 


>. SRECH There are other facts that ought 


ould 


Se ee SSrrcaeeeenaserse 


) My original iuestion to you was this: Whether 


YOu speculate as to whether there would have heen a reason 


in 
Ppro- 
terms 


so 


eing 


| 
| 


hy 
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by ses he 
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Both of them. I only issued one. 
sre 1s one purportedly issued bv vou. 
THE COURT: What exhibit number? 
MR. COHN: It is for identification Hn. 
ask you whether or not examining that it refreshes yout 
ction as to whether or not there appears in there a 
nt This license does not Supersede nor in any way 


any prior licenses now in effect resrpectina record- 


said musical composition," and I call your at- 
to the record io. MM209S3008,and then I will show 
J), and WiI-2 for identification and ask you what we 


1 the United Artists license and ask vou whether Or 


not ¢t lon't refer to the sama number. 

MR. RICH: Objection. T say that the question | 
is improner. The witness should be as::ed as to whether | 
or not it supersedes a license issuad to the samo licensee, | 
not a | 

THE COURT: You objection is overruled. | 

THE WITNESS: Well; the Purpose of the clause, the 

} 
Leuse Ws) == 


Pirst of all, is there such a clause there? 
Yes. It says this license covers and is limi ted td 
tciular recording, the misic composition as performed | 


artist on the record nusber set forth, and this 
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licence doesmt supersede nor in any way effect any 


prior licenses now in effect respecting recordings of 


said musical composition. 


This, of course, only refers to any -- 


THE COURT: You are not readili any more? 
THR WITNESS: No. This of course oI cefers 
to licenses issued to Musicor and - ve did net, as far as 


the HWarry Pox Ageney is cnncerned, we did not issue any 


licenses to United Artists for these particular comnositicns 


on this particular record number. We did issue licenses 
on)y to Musicor. | 
9) Are you savina that you were probably unaware 
of the existence of the United Artists licenses at a ti:ne 
this provision about this Harry Pox license not superseding 


any prior license, could thathave been the situation? 


nN I know of no United Artists license. 

Q -ndnot having known of that with different terms ypu 
issued this license with the pnrovision you read to his | 
Honor, the not superseding provision? | 

" To a new commany, yes. | 

fe) You said thatsomebody had told you that youre ' 


toeattenpt t: et a license which provided from Musicor 


at some point, which provided manufactured rather than 


menufactured and sold, do vou recall that? | 
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Q Could you fix a time for us and tell us who told yor 


to attempt to issue and obtain the execution of such a 


license or such licenses? 


A [It is difficrvit for me to fix a time except in 
a general basis. It may have been late in 1965. 1 think 
that was tne time. I was instructed by -- 
rae) LCE S Ww? Saad. 65. 
MP. COHN: ‘Mr. Rich shouldn't testify in the 
middle of an answer. He has been doing this all through 


the witness' testimony. 
THE COURT: Go ahead weth vour answer. 
4 Tne time is vague. TI was told by Aaron Schroeder 


and Abbie Schroeder -- 


9 Is this a telephone conversation? 

A Yas. 

9 Can you give us the substance of what you recall 
being said? ' 

AN The substance was any liccnses issued to 


Musicor, any of their copyrights could be issued on a record 
manufactured basis. 

RNY. I think what Mr. Rich was trying to sugsest to you 
was might this have been late in 1964 at a time when this 


Flood of licenses were sent out hy “oun? 
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is right. 
18) 
A 
Q 
saying to 
A 
Q 
A 
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those inst 


ete hewed inion se e 
facture and sold basis rather than a manufactured basis, 
did you not? 
iene atone 
A Apparontly we did. 
ee 

fe) When Prager & Tenton m-de the first audit, 

the audit for the period 1964 t-.1967 -- withdrawn. 


attention to the Janusry, Sealarl:, Arch ana Pitfield 


recordings,were they not? 


~<a ~ 
Berman-recross 263 
T don't remember. 
Was it Mr. Schroeder or Mrs.? 
they both acted at the same time. | 
Vas it a telephone conversation? 
Yes. 
They were sort of joining in on the other end, Thdt 


You don't recall whi -h? | 


vou? 


They work together. | 
Were those instructions every changed? 
Wot to my knowledge. 


But the fact is that you sa" after you received 
$$$ $$ a ter you receis 


Pr 


ructions you did issue new licenses on a manu- 


' 
It was sort of a composit. of what they were both | 


ager & Fenton were required to give special 
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A Yes. 

Q In fact the special attention was such that they 
had tc > a Separate computation for everything and put 
it in a separate column with reference to those companies, 


is that not so? 

A Not for everything. As I recall, it only covered 
no charge records. They did not accept in the teat of 
the audit to segregate the reserve. 

Q Tsn't it a Fact that with reference to every bit 
of computation done in the 1964 through 1967 audit there is a 
separate finding including that of reserves referring vou 


again to that textual) paragraph with reference to the 


Schroeders? 
A Yes. 
a) Wouldn't that lead you to conclude that in giving 


the special attention to the Schroeder group that Prager & 
Fenton were faniliar and had to he familiar with the 


appropriate licensing provisions governing the rights of their 


clients? 
A VO. * 
9) But you certainly were, weren't you? 
e A Yes. 
(9) After the Prager & Fenton report was sent tn Musico 


was it sent under a letter from you asking that that claim 
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be given attention? 


sentatives of Musicor and representaives of Narry Fox? 


A Yes. 
9) At the time those conversations took place -- we 
are now in the year 1960 -- if it were not: known for some 


Oo And after that did conversations ensue between eee 
| 
! 
| 
| 
! 


reason to Prager & Fenton it was certainly known to the 
Harry Fox office that Mr. Schro2der wanted his licenses t» | 


cover manufacturer only, wasn c it? | 


A Yes. 
0) But that contention was never uraed once in the | 
discussions which your office had with Mr. Talmadge or an’ | 


of his representatives, was it? 


' 


A Mr.Fox, when he had conversations with Mr. Tal- | 


madjo, knew that the January interests were not to be included 


in any discussions. 


9) Wait a minute. This whole audit report was dis- | 
cussed. Youhave testified in your deposition, havne't ‘ou, | 
that there was a segreqation as to items but that there ing 


was not a segregation as to financial or as to the audit and, 
that the whole thing was a subject of discussion: isn't that} 
so? | 

MR. RICH: I don't understand the question. | 


} 
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< THE COURT: I aon't either. | 
3 Why can't we get from him what the discussions | 
epee ! f 
5 | We will take a short recess. 
6 | (Recess.) | 
7 | | 
8 
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THE COURT: It seems to me that we are 
keeping this witness on the stand a little long at this 
point, Naybe we can somehow Summarize it this wav, 

Is it correct that although you don't 
recall when this occurred, your testimony is that vou 
sent out the licenses on behalf of plaintiffs saving 
that royalties were due upon records manufactured? 

THE WITNESS: Yes. 

THE COURT: That you did that pursuant 
to the instructions of Mr. and Mrs. Schroeder? 

THE WITNESS: Yes. 


THE COUR®?: To some extent, and in a few 


cases you sent out, or your company sent out, licenses 
ee eee OF wn ih adhasined 


ties on records Manufactured and 


providing for royal 
jee ee 


sold, Do you know why you did that? 

THE WITNESS: It must have been a clerical 
error. 
a. 

THE COURT: Now we have covered the fact 


that at least on this first audit, the one that was issued 
some time in 1968, your auditor must have assumed 
that royalties were due to the plaintiffs on records 
manufactured and sold, right, right? 

TIE WITNESS: 


THL COURT: You don't know the basis for 
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1 pqa2 Rerman- | 
2 that assumption except that it was the normal practice, | 
3 | right? | 
4 THE WITNISS: Yes. ) 
5 | THE COURT: But you don't know why he did 
6 | or did not do that? 
| 
7 THE WITNESS: Rigat. | 
8 THE COURT: You gave no specific instruc- 
9 tion? ' 
10 Tr WITNESS: NO, | 
ll THE COURT: When you got that report back 
12 you personally forwarded that to Musicor? 
13 | THE WITNESS: Yes, 
14 THE COURT: When vou saw the audit report 
15 did you make any objections to the auditor and sav, 
16 | "Oh, you are wrong in assuming that the rovalties were | 
17 due on records manufactured and sold." | 
18 THE WITNESS: No, ) 
19 THE COURT: Was this a mistake or conscious | 
20 decision or do you have a memory of that? | 
21 THE WITNESS: I didn't know the basis of | 
| 
22 their thinking in working up the report. It was just -- : 
23 when we received the report we gave it a cursory look and : 
2A 1 then sent it on. : 
25 


| TH: COURT: Did you thereafter have anv 
| conversations with anybody representing Musicor? | 


| 
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THE WITNESS: I personally did not. 


Harry Fox did. 


THE COURT: Mr. Fox did? 
THR WITNESS: Yes. 
MR. RICH: Are we talking about that 


first audit? 

THE COURT: Yes. 

That's the only one he has been questioned 
about so far. 

I frankly think that's all we can get out 


of this witness on this point and it seems to me that, 


Mr. Cohn and Mr. Rich, the way this issue stands, I think 


there is enough in the evidence to permit the intro- 
duction of the documents into evidence. But that Ly 
no means solves our problem, and, really, I think we 
have to have testimony from the principals and we could 
let this witness qo tcmnorarily and get to that. I 
will receive into evidence vour exhibits 1A through 1F 
and 2, 3 and 4, but obviously, the weiqht to be accorded 
those depends on the whole testimony nad the question 
of whether thev need to be reformed in accordance with 
some other understanding of the parties. That still 
has to be resolved. 


MR. COMI: I will ask no further questions. 


SOUTHERN DISTRICT COURT REPORTERS, US COURTHOTI'S! 


18 


19 


i fe a 


33la 


pga4 Berman-redirect 
MR. Ricu: I have a couple of questions 
to ask the witness right on the point that were dis- 
cussed. 
REDIRECT EXAMINATION 
BY MR. RICH: 
0 You said you did not recall the time of your 
Versations with Mr. and Mrs. Schroeder about the 


assuance of licenses on the basis of records manufactured 


ather than manufactured and sold, DO you recall that 
testimony’ 

A Yes, I did not recall the specific time, 

2) The conversation that you had with them would 


have been Obviously prior to the time the Licenses were 
issued, is that correct? 

A Yes. 

(a) A little while ago you were questioned by 
the judge with regard to certain Similarities and also 
by Mr. Cohn with regard to the same recording the 
Same artist. Do vou recall that? 

A Yes. 

(Plaintiffs' Exhibits 1A through F2, F3 and 
. F4 were received in evidence, ) 
THE COURT: That means that 2A is 


is received. 
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(Plaintiffs' Exhibit 2 


A was received in 


evidence, ) 


0 I show you Exhibit NH1l and HH2 for identi- 


fication, which were the UA licenses in connection 


with the Songs that are menticned there, According 


to those licenses, Mr. Berman, which is the party that 


was require? to pay the license fee to the plaintiffs? 


A . United Artists Records. 
2) Andnot Music, am I correct? 
A No, 


, THE COURT: Does anybody want to offer 


these? 

MR.COHN: I would be delighted to. 

MR. RICH: Your Honor, I object to these 
licenses being o“fered. I know -- 

THE COURT: You are asking questions 
about t 

MR. RICH: Your Honor permitted Mr. Cohn 


to ask questions about them, 
THE COURT: T'll receive them, 


MR, RICH: Our point is that shese docu- 


ments have nothing to do with this particular lawsuit, 


They were issued to another company, another company 


had to remit royalties, 
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THE COURT: Your objection is overruled, 
(Defendants' Exhibits HH1l and HH2 were received 
in evidence, ) 
9) We were discussing previously, and questions 
were asked of you, Mr. Berman, about the audit reports 
as to whether or notPrager & Fenton were aware of the 
fact that reserves should not be maintained because 
licenses were issued on the basis of records manufactured, 
I call your attention to Exhibit 10, which is the same 


as Exhibit Cc, 


THE COURT: There is no such exhibit. 
MIR. RICH: Exhibit 10, your Honor. 
THE COURT: That's in evidence. | 
(Pause. ) | 
Q The question was as to whether or not the 
licenses suthorized reserves, do you recall that? 
A Yes. 
2) I show you this audit report, Exhibit 10, ! 


to see whether or not this enables you to answer the 
question any differently. It is the last page of the 
written portion of the report of Pr-ger & Fenton that 
Sayssays, “We were advised that reserves are determined 

on a completely subjective basis by both David Gotterer, the 


company's accountant, and Arthur Talmadge. The mechani- 
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1 pga7 Berman-redirect 
2 cal licenses issued do not authorize reserves. 
3 | THE COURT: Is there an objection. 
4 } MR. COIN: Yes, that's objected to. 
5 || THE COURT: Sustained, 
6 | MR. RICH: I should have directed this 
7 | to the court's attention. * 
8 | THE COURT: I saw that language, I'll 
9 | give the proner weight to it. 
10 | MR. RICH: That was also in Exhibit 11. | 

l 
ll " = COURT: All right. 
12 MR. RICH: I'm through with tne witness, , 
13 THE COURT: If there is any argument we | 
14 can save it, | 
15 MR. RICH: The UA licenses had referred | 
16 to Musicor. My examination does not reveal -- 
17 AR. COHN: DO you want me to Supply -- 
18 THE COURT: Let's have the next witness, | 
19 You may step down. 
20 (Witness excused, ) | 
21 ; MR. COHN: With reference to Mr. Rich's | 
22 } last statement -- | 
23 | ‘“ THE CoOuRT;: I don't need anything further, 
24 |. Let's have another witness, 
25 Do you have any other witnesses on this 
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point, Mr. Rich? 
MR. RICH: Wher ou sav "this point" -- 
THE COURT; Meaning the authenticity of 


the license agreements or the meaning of the license 
agreements, 

MR. RICH: On the authenticity, yes, your 
Honor. 

Your Honor, before Mrs. Schroeder is called -- 
I started to Call her -- your lionor has ruled that 


these licenses are to be marked in evidence, I was 


going to call Mrs. Schroeder on this but I']] call 
her in connection with other things, Perhaps I need 
not call her now. I'll call her later on, I think 
we can resume with Mr. Straus, 
THE COURT: Gentlemen, the way it seems 
to me the thing is shaping up is this: We have a basic 
issue as to whether the license arrangement was for 
manufactured on the one hand or manufactured and sold, 
If I resolve that issue I think we can then easily 
determine the exact makeup of the Claims and so forth, 
and I think my premonitions this morhing were probably 
unfounded, In other words, I don't think we have 
to sit here and gO through this routine license by 


license, 
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I think, although it may be a little bizarre, 


what we really ought to do is to try to resolve here 


in on this basic, underlying issue, and then I an sure 
that Mr, Steinberg and Mr, Straus can verify that if 
One side wins, so-and-so gets so much money, or that 
Kind of thing, If we could do this: would it 

be acceptable to the parties to just pursue what we 
call this basic issue? This may mean g°ing right to 
Mr. Talmadge, 

MR. RICH: If I may respond to that, 7 
think the Suggestion is a good one, but I have a very 
severe problem with regard to Pt. 

lr. Talmadge will take the stand and 
testify, as mr, Cohn testified, to a conversation that 
he had with Mr. Schroeder and/or Mrs, Schroeder, 

Mrs. Schroeder is in court. 
I think I advised you, your Honor, last week 


through Mrs, March, that Mr, Schroeder's father at that 


time -- this is last Thursday -- was deathly ill. He 
did pass away. Mr. Schroeder is in a period of mourning 
right now. AS a matter of fact, Mrs, Schroeder 


Was and is, but because this Case was gQing on and 


because I explained to her the fact that 1 needed 
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2 | her with me because she may have knowledge of various 
3 | things that 1 don't have knowledge of, depending on 
e 5 testimony given in this case, to try to see if she could 
5 | come to court this morning, which she has done It 
6 4 would be improper for me to ask Mr, Schroeder to do so. 
7 | I cannot, There is a Specific mourning period in the 
if 
8 | Jewish religion and ir. Schroeder is observing that. 
4 | AS a matter of fact, people -- 
10 | THE COURT: Why does that prevent mr. ! 
1] | Talmadge Piva Starting to testify? 
12 | MR. RICH: That's fine, The issue it- 
1 
13 | self can't be resolved because I'll be unable to call 
14 | Mr. Schroeder as a rebuttal witness until some future | 
|| time, | 
16 THE COURT: Let’s take it one step at a 
17 time. | 
18 MR. COH; As to that, we are Sorry Mr, 
19 || Schroeder had a death in his family, but Mr. Schroeder ! 
A) md not Mrs, Schroeder is the one with whom the conver~ 
21 Sations took Place, I have documents relating on the | 
22 question of authenticity which relate to Mr, Schroeder, 
a I realize he has not been here once in the course of 
a“ il this whole thing. Is he going to be here and when? 
| 
25 THE COURT; I think if you would lead 
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2 off with Mr, Talmadge -- fr regard this as your burden 
3 and I think we could just use every moment, Lead 
4 Off with mr. Talmadge and hear his side, and then we 
5 will see what has to be done after that. 
6 | MR. CONN: Can I do that after lunch? 
7 What time do you usually like to start? 
8 THE COURT: Maybe we can go to one, Can 
3 you start with mr, Talmadge now? 
10 MR. BELDOCK;: I represent in this case , 
ll | the three distributors who were named, I have, I think, 
12 | waited patiently while there was an explanation of the 
13 | facts as to what was involved in this case, I have 
14 | heard no 2ference whatsoever to the distributors. 
15 Apparently that i- no issue in this case, the ~:striby- 
16 | tors' liability. 
17 We had earlier back in 1974 set forth a 
18 Statement of facts with regard to Mr. Rich's claims and 
19 at that time, at a meeting with your Honor, I mentioned, 
20 although we got off that Subject, that there did not 
21 appear to be any issue about liability on the part of 
22 the distributors, and as you etched the issues out in 
3 | the case it is quite clear they are not involved. 
24 Albeit I would like to attend because [ : 
25 find the case very interesting, as long as my clients | 
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are not under any liability factually, 


I would like to 


be excused, 


THE COURT: Whom do you represent? 


MR. BELDOCK: Malverne, Main Line and 


Mutual Distributors, 


THE COURT: What's your position? 


MR. RICH: The law is very clear, If 
there was an infringement, anyone who had anything to 


do with the Sale of records -- 


THE COURT: You are not Willing to consent 


to ~ismiss all of those parties? 
MR. RICH: That's right. 
THE COURT: They are in, 


MR. BELDOCK: Appparently the issues framed 


do not relate to the Participation and Sale, 

THE COURT: You are wasting my time. 
This is a waste of time, Let's go ahead with the testi- 
mony. 


(Pause, ) 
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1-2 2 ho s TALMADG E, Called as 
a witness by defendants, being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. MR, COHN: 
2) Mr. Talmadge, are you the president of 
Musicor? 


A At the present time, no. 


@. At the time involved with the events in this 


case, say from 1964 through 1971, were you the presi- 


dent of Musicor? 


) Prior to becoming president of Musicor did 


you occupy a position with United Artists Records? 


A Yes, 
9) What was your position? 


A Vice president and general manager and 


then president of the Record Division of the motion pic- 


———— _ 


ture company. 


a) Of United Artists? 
A Yes, 
. THE COURT: Prior to -- 


THE WITNESS: 4s. [FOY 


THE COURT: You were vice president and 
_ fo Repati ss a, 
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2 president of what? _ 
“ 
3 THE WITNESS: United Artists Record Di Lsion, 
| Palestine TT 
4 | or United Artists Records, as it was known, 
| 
5 } CS ilte— Baiie Nin . ttriceicn of what? 
6 | THE WITNESS: United Artists Motion 
| —_—_—_.. 
7 Picture Company. 
—_—— 
8 ‘@) How long have vou been in the music business? 
9 A Since '946, 
10 | @) How lonq were you with United Artists? 
1 | A Approximately about three years, 
12 @) When did a company called Musicor first come 
13 | to your attention? 
14 | A Before joining United Artists I was vice 
| 
15 | president with Mercurv Records in Chicago for 15 years, 
16 MR. RICH: Could the witness just answer 
17 the question, 
18 MR. CONEN: I think this is leading into 
19 te 
20 THE COURT: Please, 
21 | A And then prior to joining United Artists 
22 | I created a label called Musicor Records. 
23 } . @) That was your Originally created label? 
i 
“4 || A Yes, 
25 0 When did Aaron Schroeder first lave anything 
| 
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19 
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to do with Musicor? 

A When I joined United Artists in 1960 If met 
Aaron Schroederand there was a singer named Gene Pitney 
I asked tir. Schroeder to put Mr. Pitney on the United 
Artists label. Mr. Schroeder said no, he wanted a 
label of his own. I advised Mr. Schroeder that I 
owned a label called Musicor and if United Artists would 
permit it we would put Gene Pitney on the Musicor label. 


He would own 50 per cent -- 


THE COURT: Who is"he"? 
TNE WITNESS: Aaron Schroeder. 
A “-- and I, Arthur Talmadge, would om 50 
per cent. 
@ Approximately when was this? 
A This was approximately in 1960. 
@) Did you obtain the permission of United 


Artists and did such arrangenent whereby you and 
Schroeder became 50-50 in Musicor eventuate? 

A Yes, 

@) Did Musicor, as owned by you and Schroeder, 


put out recordings by a recording star named Gene 


Pitney? 
A Yes, 
Q Did Schroeder hold licenses for Gene Pitney 
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recordings? 


A Yes. 
0 Did he do anything with respect to those 
licenses? 
MR. RICH: Your Honor, I want to clarify, 


When you said -- 


MR.COHN: Through various corporate entities, 


I assume by this time you knew that, 


MR. RICH: You are referring to Aaron Schroe- ' 


der individually and that's what I'm trying to find out. 
THD CCURT: You can cross examine, The 
witness has Said this, 
@) ir. Schroeder operated through various 
corporate entities Such as Sealark, January and Arch? 
A Yes, 
QO Did these entities owned by Mr. Schroeder 


do anything with respect to the licenses they held 


On Pitney recordings? Did they make any assign- 
ment? 
A The assignment was made to Musicor, 
Q About when was that? 
. A The first license issued 1960 and there- 
after. 
0 The actual license agreements read to United 
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Artists Re ods and on the license agreement there is 


contained 4 reference by initials to Musicor labels, 
is that right? 


—_— 


A Yes, 


8) Is that the Case in each and every one of 


a Ne 


the licenses? 


gusting 
A Yes, 
TITE COURT: I'm not Clear. 


This was a record Operation at this time, 
right? You are talking about a record operation you 
and Schroeder were involved in? 

THE WITNESS: Mr. Schroeder was the presi- 
dent of Musicor when we created this company. I was 
the vice President and Subsequently the President of 
United Artists, which listributed Musicor, Mr. 


Schroeder's regular busiress Was a publisher of these 


companies, January, Arch, Sealark and Pitfield,. 
THE QOURT: He was president of those com- 
panies? 
THE WITNESS; I ass'.me he was the head 
of it. 
> THE COURT: He was head of the publishing 


companies, 


THE W°TNESS: Ne owned the Publishing com-~ 
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panies and I assumed he was the President. 

THE COuRT;: When Mr. Cohn asked you 
about Schroeder holding the licenses -~ 

THE WITUCSs; In essence he issued it to 
himself, 

THE COuRT;: SO far in this case I have 
not been involved with aay licenses held by January or 
Arch or Sealark but with thei- licenses held for Publish- 


ing held by those entities, 


THE WITNESS; Yes, May I explain? 
THE COUR: Yes, 
THE WITNESS; When Mr, Schroeder was the 


President of Musicor he WaS also the Owner and the head 
of January, Arch, Sealark and Pitfield Publishing Com- 
Panies in a Separate location. ie issued these 
licenses for the Cene Pitney recordings and Other 
recordings under the Musicor label to United Artists from 
his Publishing companies, January, Arch, Sealark, and 
Pitfield, When these licenses issued they were 
issued to Musicor th United Artists as the distributor 
of our label, 

. Q Does each one of these licenses to United 
Artists Records, Inc. bear a Specific reference to “he 


Musicor label? 
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3 Q Nusicor was owned by you and Schroeder? 


4 | A That is true. 
—_—oe_—— 
5 | THE COURT: Let's adjourn. 


7 MR. COHN: T have a sentence hefore 


8 Judge Knapp at 2 O'clock but 1 Shall Le back in 


9 | time, 


(Recess, ) 
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AFTERNOON SESSION 
(2:20 p.m, ) 
ARTHUR TALMAD GE resumed, 


THE COURT: Can I see Exhibits Hl and 
HH2, those United Artists licerses that are in evidence, 
MR. COHN: Yes, your Honor, I think 
the other side had them last. 
(Pause, ) 
THE COURT: I have them, gentlemen, 
DIRECT EXAMINATION CONTINUED 
BY MR, COHN : 
re) Mr. Talmadge, before the lunch recess [I 
believe we were at a point where you testified that 


Schroeder, through his entities, issued these licenses 


to United Artists, Inc. on a basis whereby the records were | 


to be manufactured under the Musicor label, 


A Yes, 
(@) Your testimony is that On each and every one 
of the licenses, -+ United Artists licenses, the United 


Artists-Musicor licenses governing the records at 
issue in this case, there is a specific reference to 
the Musicor label? 

A Yes, 


(9) That's why I asked for Hl. HHl is a 
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license dated January 28, 1964, I just was looking 
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to see if there was a reference, 


Q Could you explain thst to the judge? 
A It's right here (indicating), 
MR. RICH: May I see that, your Honor? 


I missed it myself, 


0 Mr. Talmadge, have you reviewed Exhibit HH, 
which was premarked by the defense? Exhibit mH 
ee eee ey 


contains the licenses issuec by the Schroeder entities 
to United Artists Records for the recording of records 
involved in this case under the Musicor label, 

A Yes, sir, These are the licenses issued 


ey i eniaaaen 


to Musicor and United Artists, 


Q Are these the licenses whj s 
ences es Which. Musiges. hs 


Operated under at all times involved in the litigation 


in this suit? 


rn 
A Yes, 
a 
MR. COHN: I offer these in evidence, 


your Honor, 

I'll offer un. There are already in 
evidence HHl and eae I now offer the balance of the 
ligenses which tie in with the records in this case 
and have been premarked Defendant's Exhibits un, 


MR. RICH: I object to the introduction 
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2 of these licenses. I repeat what T said before, 
3 These are licenses with United Artists Records which 
4 refer Specifically to those recordings that were distributed 
5 by United Artists and under which they were required 
6 to pay royalties to the plaintiffs in this action, | 
7 THE COURT: That objection is overruled, 
8 Proceed, | 
9 (Defendants! Exhibit Hi was received in 
10 | evidence, ) | 
11 .@) Is it a fact that each and every one of | 
12 | these licenses Provides a grant by the Schroeder Corpora- | 
13 || tions to United Artists Records, its|successors] and | 
14 assigns? 
queniominat 
15 A Yes, That's what it Stat 4s, | 
16 9 On each and every license? _ 
PO ae RES aga ile Bitte EP asc 
17 A Yes. 
18 Q And each and every license is for manufac- 
oe WTS at Dacia 4st oe IR 
19 tured and sold? 
20 | | A ves. j 
21 | Q Did there come a time when Musicor acquired 
22 | the rights of United Artists to these licenses and to 
23 the Pitney recordings? 
a iis A Yes, 
—— 
25 @) When was that? 


oo 
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2 | A That was subsequent to May 8, 1964, 
En 
3 9 What happened on or about May 8, 1964? 
4 A May 8, 19€i, Musicor began to function under 
5 } its own operation. 
. (9) Did you in effect buy out Schroeder? 
7 s#- : 
\ A Yes, I did. 
8 P 
.@) How much money did you pay -- 
° THE COURT: Is this the May 8, ‘64 date? 
10 THE WITNESS: When the purchase agree- 
1 ment between Schroeder and myself as stockholders was 
12 
consummated, 
13 THE COURT: Genecally Speaking, what was 
4 the purchase agreement to do? 
15 THE WITNESS: I bought out his interest 
| 
6 in Musicor. 
17 ; : ; 
Q How much did yOu pay? 
18 A $110,050 in cash and $50,000 in payments. 
a eerieeeagesigseiennaSeenenienoasemantnenmmnntitnsnieneese ED 
19 @) In addition to the 110? 
pee ne eee, 
20 A Yes, 
se O Total of $160,000? 
ene 
2 A Yes. 
Oe 
23 sd Q After your purchase of Schroeder's interest 
a“ | in Musicor did you continue to manufacture and sell 
5 the records, the platters, involved in this case 
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2 under the United Artists licenses? 
3 A Yes, | 
4 Q Did you enter into an agreement with United | 
5 Artists? Did Musicor enter into an agreement with | 
an || Dnited Artists? | 

- ! 
7 A The settlement agreement was entered in with 
8 United Artists. | 
g 9) You bought out Schroeder's interest and | 
10 now you were 100 Musicor? | 
ll A Yes, | 
12 9) Did you quit United Artists at that 
13 point? 
14 A I quit prior to that, 
15 (@) You quit just prior to that? 

| 
16 | A Yes, 
17 | 0 Did you have an agreement with United Artists | | 
18 Selling up vith what happened to inventory and who had | 
19 liabilities concerning these records ji ed in this 
————— NT ENOSe records igaus 
20 ase? | 
-— 
21 A Yes. It was a written, finalized agree- | 
— 
22 | ment, | x 
3 = Q Referring to the records in this case, 
“4 ‘II is that correct? 
sunuadigiaabiien. ac a 

25 * pes Ei 
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Te) That agreement dated October 7, 1964> 
A Yes, 
i! 
Q I show you Defendants’ remarked Exhibit 


¥ for identification and ask you whether that is the 


agreement between Musicor and United Artists? 
en LEER A! 


A Yes, 
MR. COHN: I offer this, 
THE COURT: Any objection? 
(Pause, ) 
THE COURT; Didn't you see this Friday? 


It's exactly what we want to avoid, 

MR. RICH: Your Honor, I don't understand 
what this is being introduced for, 

THE COURT: Do you object on the grounds 
of relevancy? 

MR. RICH: Yes. 

THE COURT: I overrule that objection and 
receive it. 

Defendants’ Exhibit yY was received in 


evidence, ) 


9) Mr. Talmadge, have you examined the licenses, 


the purported licenses, offered by plaintiffs in this 
case dated October 1, 1964, which have been received 


in evidence as Exhibits 1, 2, 3 and 4, I believe? 
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2 THE COURT; I don't understand that. 
3 A 1'll correct you. They are Cated 

4 | Decemcer 2lst, retroactive to October, 

5 Q 1964? 

6 | A Yes, 

7 Q Do any of them bear your signature? } 
8 A No. ! 
9 8) slit ath iti anybody else to Sign your 

10 name to any of these licenses? 

li A No one was authorized to Sign my name at 
12 | that time? 

13 ! ye ih 8 | come to it next, The answer to that 
14 is no? 

15 } A No. 
16 | 9) At any time did you authorize anyone to sign 

17 | your name to these licenses? ! 
18 A Yes. That was Subsequent to the receipt | 
19 of these licenses at a later date, 

20 | @) At a what? : 
21 | A At a later date We appointed two agents. 

= | Q But not to these particular licenses? | 
3 | . A No. | 
24 a) yes to stick to these licenses first. 

25 Do any of these licenses bear your genuine 
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19 
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Signature? 

A No. 

@) Did you ev» authorize 


your nane to these licenses? 


A No one, 


Q Were there occasions in Other dealings when 


you did permit Musicor to Sign licenses through a 


Signature other than yours? 
g y 


A Yes. 

Q What were the Signature 

A Natalie Grob and Barbara Bock, 

a) Was it your stipulation that e 
Sececeret oat. 


Signed a license they were to indic 
Signatures the word "agent"? 
A Yes. 


(Defendants' Exhibits 


identification, } 


@) I want to show you II and JJ 
cation and ask you whether those are samples of 
licenses signed by Barbara Bock and Natalie Grob, with 


the word "agent" written alongside of their names under 


the legend lMusicor. 
A Yes, they are, 


0 Do any of the licenses 
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this morning, Exhibits 1, 2, 3 and 4, 


tiff offered 


contain the signatures of Natalie Grob or Barbara Bock 


as agent? 


A No. 


0 Is there any authorized signature on any 


- ——————— _ 


of the licenses offered by plaintiff this morning? 


A None of them, 
Jone of 
@) Did you ever see these licenses or 


something like them be fore? 


A Yes, 


9) Could you tell his Honor when and under 


what circumstances? 


A Upon receipt of these licenses -- 

@) Referring now to Plaintiffs! Fxhibits 1, 
2, 3 qnd 4? 

A Yes. 

@) When was this? 

A This was the latter part of December, 1964 


The licenses came in in Exhibits 1, 2, 3 and 4 dated 


DecemPer 21st as of October, 1964, 
@) How did you receive them? 
r A They came in the mail. 


a) You don't know who mailed chem? 


No. 
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2 | Q Whether it was Fox or Schroeder? 
3 A No. 
4 | @) What did you do after you received them? 
5 ! A As I recall, it was the end of the month 
5 | and they were kept on my desk and, of course, at the 
7 | time of the receipt I was very disturbed on receiving 
8 | them because -- 
| 
9 MR. RICH: Objection as to what his feel- 
10 ings were when he received it. 
11 THE COURT: I'll get the whole context. 
12 | A They came by mail. They came to my desk. 
13 Q What did you do? 
14 THI COURT: Did you look at them? 
15 | THE WITNESS: I looked at them. 
16 | '@) Were they signed? 
17 A They were blank. They were stamped with 
18 the Ilarry Fox agent and trustee signature, 
19 | 8) What did you do with the licenses? 
20 A I then took the licenses and sent then 
21 1 back either to the Fox office or to Aaron Schroeder's 
2 | office without any signature? 
23 oO Did vou see the licenses again at a later 
yr} time? 
25 A Yes. 
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THE COURT: Did you have a covering letter 


for this occasion when you sent them back? 
THE WITNESS: I just packed them up. 
I sent them right up, 
THE COURT: Do you remember whether you 
sent them to Fox or Schroeder? 
THE WITNESS: £ don't recall. 
@) Did there come a time when these licenses 


were returned to you again? 


A Yes, 
@) iow long after the first mailing? 
A I would say they came back approximately 


two or tnree weeks later, 


Q When they came to you a second time where 


there had previously been a blank under the word 


$e 


"Musicor" was anything written? 


A iy name, 

@) Had you signed your name? 

A No, iii sitih: te biatch. 

9) When you received these licenses back two 


or three weeks later with a Signature Purporting to 
be yours, what did you do? 
A I called up mr. Schroeder, 


9) Tell us what you said to mr. Schroeder and 
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2 what he said to you, as best as you can recall, 

3 A I was very upset about these licenses coming 

4 back to me with the Signature which was not mine and 

5 | I called up Mr. Schroeder and said, “Look, what the hell 
i 

6 is going on here? I have received these licenses with 

7 a signature that is not mine for licenses that we are 

8 | operating and using from the Original licenses from 

9 | United Artists and I don't see any reason why these 

10 | licenses should be sent back to me, Who in the devil 

ll | Signed them?" 

12 | Q Did you say anything to him as to why you 

13 || specifically had not signed the licenses? 

14 | A Yes. I said, “There is no reason for me 

15 | not to sign these licenses because we have licenses -- 

16 | there is no reason for sending the licenses I sent, sent 

| back." 

18 | MR. RICH: Can the reporter read it? 

19 MR. COHW: I think you have a double nega- 

20 | tive. 

21 | A There is no reason for me to Sign these li- 

oe | censes and that's whv I sent ther hack unsigned. 

2% |" A I‘said, “We have licenses that you issued 

comm? Staepenmeneteaeitenmtinne in et 

25 through your various publishing comnanies as the head 

I 
a 
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of the publishing co “Mase tanuusicor when they were 
ee ee » 


being distributed, when Musicor was bein distributed 
a ni, ieee 


by the United Artists, and these are the licenses 


under which we are paying our royalties and are now in 


Cente nseett 


be in effect as long as 


these same recordings are issued under the label 
Musicor,* 


bce) 


effect and will continue to 


@) Did you have any discussion with Schroeder? 


Did you Say anything to him about the rate of royalty 


provided in these new licenses which had been sent to 


you? 


A I then mentioned to Schroeder of a 
LL 


discussion that we had prior to the purchase of the 


penaiasietinaiaisiniseat 
that the purchase price was extremelv high 


company, 


and that as a concession and 
a 


the fact that I was e€njoving 


the reputation in the industry as one of the to 


merchandisers in the field, that I would have these 


various recordings by Gene Pitney 
—, < 


reissued and that we 
-——— 


had discussed, and he had agreed that all the record- 


ings contained in the albums issued p United Artists 
ee ted Ar 


and distributed by them would then contain a 1=-1/2-cent 


rate for those recordings done prior to May 8, 1964 as 
a Oe Bs 


used in albums only. 
PT Est OS 


2) 


Did these new licenses Which had been mailed 
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to you contain the 1-1 /2-cent Provision you 


Say 


had agreec upon? 
A No, 
You objected to that? 


A Strenuously, 


@) What did Schroeder say when you told 


that you would not do by these new licenses? 


Well, as far as the new licenses were 


concerned, he said he knew that his of ¢j 


these licenses to United Artists, which he 


aware of, He said as far as the licenses that 


received the second time, that it was e€vidently a 


Clarical error and it was issued to us and had no 


bearing on the original license 


and the Original 


Selections and the original recordings done by the 


various artists that tMusicor had issued and des 


adescril 


by United Artists and to disregard ¢ *Se licenses 
. g 


as we had been Operating under those licenses 


takeover of the company from May 8th 


to the time that 
he shipped in those licenses On December 21, 1964, 

(9) Did vou say anything to him with refer- 
emce to the date he wanted you to sign for on the 
licenses? 

A I said, "As far as the date is concerned, 
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2 you have this dated December 21st, retroactive to October," 
3 


which is highly irreqular, because if the license is 


’ 4 issued it should have one date. 
: 5 | It so happened that in October we were then 
Gah? 6 1 vermitted by United Artists to distribute those Pitney 
ro UN i} 
yay 7 | recordings inasmuch as our agreement Stipulated that 
es 
| 8 they would be allowed from Oct~ber, 1964 on a non- 
Ore & exclusive basis to sell the United Artists-“usicor 
10 recordings distributed by United Artists of various 
ll albums that they had on hand. 
12 What I'm trying to say is that we were 
13 restricted by United Artists -- 
14 THE COURT: "We" meaning whom? 
15 THE WITUESS: Musicor. 
1s A We were restricted by United Artists until 
17 Octobec of 1964 from selling the Musicor product. 
18 THE COURT: After October, 1964 Musicor 
19 could itself distribute? 
20 THE WITNESS: That's right. 
B 21 THE COURT: You used the word “nonexclu- 
ze sive." 
a - ° THE WITNESS: And United Artists had the 
2 usual industry practice of a six-month "selloff." 
25 9) Does this tie in the question of returns 
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and for whose account they Would be? 


A Yes, 
19) Tell the judge about that, 
A When United Artists had until October to 


sell exclusively MNusicor recordings these were then 
Shipped out to Something like 35 distributors. 

Subsequent to the nonexclusive S€lloff from 
October, and hence for the six months, they could continue 


to sell Musicor recordings, | 


Q Is it fair to say that after Oc Ober 4, 
1964 United Artists would stop se di i N icor 
records and acceptance of returns -- 
A Would come back to us. | 
© Mould be your respoasibizisys 
A Yes, 
Sete : 
@) Was that formalized in a notice to 


distributors sent out by United Artists under f | 
June 8, 4264? | 


A Yes. This is a bulletin dated June 8 | 

———7 SENN uretnvetans 22s ane ke 

1964 from United Artists ite] add. Gis tidbutors nedarding | 
Musicor records, | 
ARE, | 


. Q It is in Substance that from ber 4, 1964 | 


the responsibility for returns would be Musicor's,no 
longer United Artists? 
DMR AC RE EO ERE ANAND Mee 


SOUTHERN DISTRICT CouRT REPORTERS, us. COURTHOUSE 


t 


— eur eae eeu" GS WiLt]= I 


pga36 Talmadge-direct 
A That's what it says, 
Q After that Conversation with Schroeder, in 


which you Pointed out these discrepancies or 

these things and Said you would not recognize these new 

licenses and he told you, as you have just testified ~. 
THE COURT: You don't have to sum up. 

Q After the conversations with Schroeder, I 
guess it would be the beginning of 1965, would that be 
about right? 

A Yes, 


0 Have you at all times onerated under the 


manufactured-and=-solq licenses issued by the Schroeder 


companies to Unit 


ed Artists for Publication under 


Musicor labels? 


A Yes, 


2) Those licenses tie in exactly with the 


records involved in this case? 


A Yes, 


the licenses are subject to Succession and assignment, 


bs Sheagniatcabigig it ee — ade 


A It so States, 
Ld 0 And @ach one is _a manufactured-and-sola 


license? 


to 


wo 


9 
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Q I now want to bring you up to 1968, the 
time after the first Harry Fox audit was complete, 
Do you recall receiving a letter from the Harry Fox 


Office containing a copy Of the Prager 5 Fenton audit 


report? 
A Yes, 
a) And did that letter invite your considera- 


tion of the Prager & Fenton report? 

A Yes, 

Q Did the report call your particular atten- 
tion to the fact that that -- first of all, did you 
notice from the report that the Schroeder company 
recordings were in a separate column? 

A Yes, It said so. 

(9) Did you notice under the reserve section 

that Prager ¢ Fenton challenged the amount of the 
reserves you had been keeping with reference to the 
Schroeder records as being too large? 

A It said Specifically this is excessive for 
a one-year period. 

2) Following the receipt and examination of 
that report did you have any meetings with the Harry 
Fox office? 


A Ek ages 
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Q How many? 
A I would say I had three or four. 
a) AS a result of those meetings was a 


settlement arrived at between !Musicor and the Harry 
Fox office? 

A Yes, 

Q Was there any discussion as to whether or 


not that settlement -ncluded the Schroeder comnany? 


Renee SCE 
A Yes, it did, 
9) Did it include them? 
A By all means, 
SP a Ry RUE 


0 Was there ever anything said by the Harry 


Fox office to you in the course of those discussions 
about some new license which rovides for manufacture 


Only rather than manufacture and ? 
cee + tS T= 


A There was a méntion about the machines but 
eee 


I was told to disrecard them and they were done on 


manufactured and sold, | 


STO OTS DAUNT NE ENRON RES 


Q Is it a fact that in connection with 


o . 


all three of the Harry Fox audits, that al] three were 
ieee i 5 ~ 


done and reported to you on a basis of manufactured and 


sald? 
i 
A That's true, 
oa alae 
@) And that in none of them is there a segrega- 
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2 tion as to any licenses on a basis of manufactured 
> 
3 Only? 
4 | A None whatsoever, 
| a < 
5 || (9) By the way, drawing upon this particular 
6 || Situation and your expertise, 30 years in this field, 


7 || could you tell his Honor what was the financial 


| difference to you as a potential Purchaser of the 

- . . : 
| Schroeder interest in Musicor of the difference between 
10 || manufactured and solq? 
ll || A Well, first, value, My purchase of the 
12 || Schroeder interest in Musicor was based on an operating 

| 
13 || Situation of licenses issued on the basis of manufac- 

} 

14 | 


tured and SOld which Aaron Schroeder, as President of 


me 
ou 


the comnanv issued to his ublishin companies, 
Vv» p g 


16 | Now, the difference between records that 


17 are manufactured and records that are Manufactured and 


8 || SOld are enormous, because in our industry -- and 
19 this goes without Saying, irrevocably as far as all the | 
20 companies that I am aware of, everything is SOld on 100 
21 | per cent consignment or returned, That's the way these 
22 | records are Shipped, That means that if it was reverted 
23 back to manufactured, all these records Shipped out 
24 on a consignment basis would have to he paid for and 
25 this would cause enormous losses not Only to my company 
but it would never have heen Purchased from 
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2 Mr. Schroeder, as far as my interest was concerned, 
3 || THE COURT: You say Mr, Schroeder issued 
4 some kind of Statement to his publishers? 
5 i THE WITNESS: When Musicor was distributed 
6 | by United Artists the distribution agreements stated | 
7 | as follows: That all costs, including pressing, 
3 | Publishers, artist royalties manufacturing of albuns, 
9 records, jackets, art work, trade paper ads and 
1 
10 everything, would be deducted off the top of the 
1] | grOSS royalties and then the net royalties would then 
12 || be paid over to Musicor, 
13 || Now, the publisher moneys were then sent 
14 directly in trust to the -- according to the agree- 
15 | ment and the contract Signed between Aaron Schroeder 
16 || and Musicor to the Musicor Office, of which Aaron Schroeder | | 
17 was president and was located at different addresses, | 
18 | and it was his duty to send the publisher's money 
19 to his companies as well as any other publishing 
20 companies that ray have been involved in the use of 
21 these recordings done by the various artists that were 
ee on the Musicor label. | 
23 . QO By the way, was it on Priday that you | 
4 |f were able to get a look at these licenses which were | 
2 offered this morning and the Signatures on then? 
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A We met at the court's request in the jury 


room opposite this courtroom with Mr. Adam Gilbert and 


Nr. Arnold Rich ana myself and we exhibited to tr. Rich 


Our exhibit, and Subsequently Mr. Rich then showed us 


the licenses that he had brought to enter into exhi- 


bit. 


9) Did you tell him they did not bear your 


Signature? 
ATES IO erage 


A I looked at them and said, "TI didn'g sian 


these" and 1 Said, "I think r can explain that." 


And he says, "How is that? Were you 


een 
THE COURT: You don't have to get into 
that, 
A He said, "This is a duplicate" -- 
THE COURT: The 1+1/2-cent agreement 


that you Say was made with Mr. Schroeder, I guess, hack 
in 1964, was that put in writing in any form? 
THE WITNESS: Actually it was confirmed 


to me -- my attorney discussed this with him also, 


@) Whom do you mean by “him"? 
. A ‘Ny attorneys at the time. 

0 "Him"? 

A ‘ir. Schroeder, 
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tw 


THE COURT; Was it in writing? 


THE WITNESS: My attorneys confirmed it 


4 to me then in writing on June 8th, 


i} THE COURT: Do you neve that? 


MR. COHN: I was Saving it for cross 


~ 


examination material for Mr, Schroeder but y ihedy | bring 


it out now, 


(Pause, ) 


MR. COHN: Please mark this, 


11 0 When you spoke to Schroeder early iy 1965, 


as you told his Honor a few minutes ago, you told us 
i 


} 
one of the points you made is: These new licenses 


that were sent to me provide two cents, but Our deal 


was l=] /2 cents, and this g0e€s against the deal we made 


last June and I will have nothing to do with these 


licenses, in substance, 


} A Yes. 
| 


19 Q Now, his Honor has asked you, was there any | 


20 writing? IT want to ask you this: 


after you and | 
SE, 


Schroeder agreed on 1-1/2 cents for 


re-1964 Pitney al- 


bums, 


did you communicate with your attorney and 


ask him to confirm that a 


greement with Schroeder? 
A Yes 


= 8 R 


® 


@) What was the name of your attorney? 
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A The name of my attorney was Richard Asher 
and Herbert Moelis. 
—_—_—_—_———— ee 
@) Did Nr. Moelis report to you that he had 


spoken with Aaron Schroeder and confirmed the 1-1/2- 
cent -=- 

MR. RICH: Objection, your Honor. 
If there was such a conversation, Mr. Moelis ought to 
be in court to testify. 

MR. COHN: He will be in court. 

I'll ovfer this subject to Mr. Moelis'! 
testirony. 

THE COURT: When will he be here? 

MR. COHN: Whenever you want him. I 
didn't know this was going to come up today. 

THE COURT: Everything is going to come 
up today except Mr. Schroeder's rebuttal testimony. 

MR. CON!!; He can he here first thing 


in the morning. 


THE COURT: I don't have that time 
available. I'm starting another case at 10 o'clock, 

MR. COHN: I don't see how we will finish 
this today. I've never heard it said when Mr. 


Schroeder is qoing to be here, 


THI COURT: I want to use every minute, 
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MR. COHN: May I lay a foundation? 
MR. RICH; I think I have an objection 
On the record, 
THE COURT: I sustain the Objection at 
the present time, 
Mr. Cohn will try to lay a foundation. 
BY HMR, COHN: 
9) Exhibit LL for identification, is this the 
letter to which you refer? 
A Yes, 


(Defendants' Exhibit LL was marked for 


identification, ) 
MR. RICH: Objection, your Honor, Again 


he is trying to do indirectly that which he cannot do 


directly, 
THE COURT: Let me see the exhib .¢, 
| 
(Pause. ) 
THE COURT: What is Exhibit LI [ . e? 
nied 2LMad9 
THE WITNESS: This is a confirmation that 
SE 
my attorne Herbert Moelis, had with Mr, Schroeder 


in regard to the 1-1/2-cent rate, 


* THE COURT: You received that letter at 
Or about its date? 


THR WITNESS: Yes, 
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D) | THE COURT: Let mé look at this, 
3 | (Pause, ) 
] 
4 THE COURT: I'll receive this to show that 
| 
5 | this witness received the letter, If we ars going 


6 | to have evidence about a ~ iversation between Mr. 


Moelis and mr, Schroeder, one or both of those people 


8 | will have to testify and 1r assume they will. I'll 

9 receive the letter for just as much as I have said, 

10 | MR. RICH: Your Honor is not receiving it 

"ii it for the truth of anyth’ng contained therein? 

12 || THE COURT: Not at the moment. I 
| 

13 | understand that both witnesses will be here, There 

14 |} is no problem, 

15 | Any further questions? 

16 MR. COHN: Nothing further, 

17 | (Defendants' Exhibit LL was received in 

18 evidence, ) | 

19 CROSS EXAMINATION 

20 BY MR. RICH: 

21 } a) Mr, Talmadge, you had mentioned that there 

22 | was certain consideration for the sale of Mr. Schroeder's 

|| Stock in Musicor to you, You had mentioned specifically 

2 sii 100 -- 

25 THE COURT: 106, 
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9) “= a total of $160,000, 110,000 in cash and 
$50,000 in additional Payments, is that correct? 

A Yes, 

@) Wasn't there additional] consideration, Mr. 
Talmadge, besides that, namely, the Production agreement 
with Mr. , Schroeder that was entered into simultaneously 
with the sale of the stock? 

A Yes, 

Q Under that Other agreement Mr, Schroeder 
Was given the right to Produce at least 50 per ceny 
Of the recordings of Gene Pitney, isd that correct? 

A Correct, 

2) Isn't it a fact, Mr, Talmadge, that you 
tried to make changes in that Production agreement to 
reduce the amount that would be Payable to Mr. Schroeder 
and tlh.ut when ir. Schroeder disagreed with your Sug- 
gestion that Hr, Schroeder receive less, you pre- 
vented h im from Producing recordings of Gene Pitney 


in order to Save the money? 


MR. COHN: Objection. 
A This has nothing to do with this court, 
. THE COURT: The question was far too in- 
volved for me to understand, I will Sustain the 


objection Simply on the grounds 1f can't understand the 
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2 question, 
3 | 9 Isn't it a fact, Mr, Talmadge, that the | 
4 | Production agreement that was entered into with lr. 
5 Schroeder between Mr. Schroeder and Musicor was adhered 
6 to by Musicor until about December of 1964 when you 

| 
7 demanded that certain changes he made in that production 
8 | agreement? | 
9 | THE COURT: There has been Mention of a 
10 | Production agreeme:it, Could you just tell me asically | 
ll what that provided? 
12 | THE WITNESS: After I bought Mr, Schroeder's 

| 
13 1 interest in Musicor Records for $110,000 in Cash and 
14 | Payments of $50,000, Mr. Schroeder and I entered into 
15 4 production agreement whereby he would product 50 
16 per cent of the recordings by said artist Gene Pitney 
17 as long as the contract with Gene Pitney existed with 
18 Musicor, which from the time of the Signing of this | 
19 contract, which was, I think, roughly about June, 1964, 
20 would continue until the end of Gene Pitney's contract 
21 | which had about 10 years or roughly to 1974, he would 
22 | be allowed to Produce, 
23 | . THE COURT; I don't understand the siq- 
24 [ nificance of Schroeder Producing 50 per cent of the 
25 recordings, 
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2 THE WITNESS: It's a different case 

3 entirely. 

4 THE COURT: Just as long as it has come up, 

5 was he going to do this for you? 

6 THE WITNESS: He was going to be compensated 

7 on 4 royalty basis, | 
| 

8 THE OOURT: He was physically going to | 

9 produce the record ings? | 

10 THE WITNESS: This was in addition to | 

1] to the cash he got. He would have the Opportunity | 

12 to produce and he would pay rovalties on records manu-< | 

13 factured and sold. | 

14 || THE COURT: He would? | 

15 THE WITNESS: We would, To Mr. Aaron | 

16 Schroeder, nT a pay a royalty to him | 

17 a8 a producer for all subs. quent recordings after I | 

18 left United Artists, their being my distributor, | 

19 We now have entered into a new phase of 

20 making new recordings with said artist Gene Pitney and | 

21 ‘ir. Schroeder -- 

22 THE COURT: I don't understand this. 

23 What does this have to do with our case? f 

2 il MR. RICH: My question goes to the wit- 

25 ness' veracity, lie has testified to a number of 
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2 | conversations, I'm now trying to show that when it 
3 suits Mr, Talmadge, that he will just breach agree- 

a 4 | ments, he will change agreements, and he has done so 
5 | in this particular case, 
6 | THE COURT; Are you telling me this 
7 | in and of itself, aside from veracity points, this is 
8 | a different agreement than the license agreements we 
9 | are dealing with in this case? Is that right? 
10 | MR. RICH: The agreement I am referring oh} 
11 to, your Honor, refers to testimony that Mr. Talmadge 
12 | has given, specific testimony, in a couple of different | 
13 | areas, | 
14 THE COURT: lr. Rich, I can't understand | 
15 anything about this. | 
16 MR. RICH: Your Honor, if you will permit | 
ne me to ask the question. 
18 THR CoOuR?T:; This is quite involved, | 
19 | I don't understand it. 
20 | MR. RICH: It is not, The witness | 
21 before testified -- 
22 | THE COURT: You are due before Judge 

a 23 | Krrapp? 
“4 | MR. Com: He is going to call me when 
25 he needs me, zt 


SOUTHERN DISTRICT COURT REPORTERS U:s. COURTHOUSE 


ee I 
pga50 Talmadge-cross 
THE COURT: Let's hear from the wit- 
ness, 
When you made your purchase <- 
THE WITIUECSS: Hay'’s, 1964, I bought fr, 


Schroeder's interest. About a month later, and 
prior to the purchase of his interest, we agreed that 
he would produce -- a producer is one that takes an 


artist in the studio and makes recordings, 


THE COURT: What would he do with those 
recordings? Was he to market them? 
THE WITNESS: They were our record- 


ings, Musicor's recordings? 


THE COURT: He will give them back to you 
to market? 

TH): WITNESS: Yes, 

THE COURT: Ne would perform the service 


of producing the records? 
THE WITNESS: Yes. 
THE COURT: You were to have licenses and 


you were to have the ability to market the <-- 


THE WITNESS: There were no licenses, 
. MR. RICH: These are just producer's 
services. 
THE WITNESS: He would go in a studio and 
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~ 
——— 


nh 


make the recording and the contract Stipulated for 


3 all of those -- 

4 THE COURT: Were you Paying for Services” 

5 THE WITNESS: All of those recordings 

6 that were Sold, he would be Paid on the records that 

7 |] were manufactured and sold a royaltv, and -~ 

8 THE COURT: For services? 
9 THE WITNESS: That's right, 

10 | THE COURT; I don't have to worry about 

ll the particular license agreement, 

12 THE WITNESS: Just as an added fact, he | 
13 Was also the purchaser and used many of his Own songs | 
14 in the recording of Gene Pitney and ve had to | 
15 pay him publisher royalties, | 
16 THE COURT: You had to get license; from | 
17 him? | 
18 THE WITNESS: Yes, | 
19 THE COURT: Proceed, 

20 @) This production agreement I believe you have 

21 already testified was added consideration for the sale 

22 of the Schroeder Stock to you of Nusicor? 

23 rs A No, it was not. 

” «&II THE COURT; It is not important, 

25 MR. RICH: I think the witness testified 
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2 to the opposite. He said it was consideration, 

3 Now he has changed his mind. 

4 THE COURT: Go to the next point. T 

5 don't care about the characterization. Tt means noth- 

6 || ing to me, that it added consideration. 

7 Q Isn't it a fact that there came a time when 

8 you demanded changes in the compensation Mr, | 

9 | Schroeder was to receive under this production agree- | 

} 

10 | ment? | 

1] MR. COMI: I object to that. It has 

12 absolutely no relevancy to the license issued in this 

13 || Case, 

14 THE COURT: Overruled, 

15 MR. COHN: This case has been the 

16 Subject of a state court litigation for eight years, 

17 If we are going to come in and try this now and you think | 
| 

18 we are going to finish today -- | | 

19 9) Isn't it a fact, Mr. Talmadge, that when | 

20 Mr. Schroeder refused to change his compensation downward, | 
} 

21 that you prevented him from participating in further | 
| 

< recordings under that agreement? 

A) ° MR. COHN: Your Honor, I don't understand 

“4 | that, If tle witness does, I don't object to it. 

25 I don't know what "prevented" means, 
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I'll object to that, 

THE COURT: Overruled, 

If you don't understand the question, say 
you don't, I'll overrvle the Objection, 

THE WITNESS: I don't understand the 
question, 

THE COURT: Rephrase it, 

a) Mr. Talmadge, isn't it a fact that the Appel- 
late Division, after a full trial -- 

MR. COHN: We are not going to the 
Appellate Division, your Honor, 

MR.RICH: This is relevant. If I may 
ask my question like I permitted -- 

THE COURT: Take it easy, both of you, 

I'll hear the question, and there is no 
jury here to get prejudiced, We don't have to have 
a side bar, I can hear the question and then 1 can 
rule on it. 

Finish vour question. 

@) ian" t¢ @ fact, Mr. Talmadge, that the 
Appellate Division referred to portions of your 
tastimony earlier today and described the situation this 
way: 


"Plaintiff on May 8, 1964 sold his 50 
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per cent interest in defendant corporation, which was 
Musicor, to Arthur Talmadge, who Owned the balance 
Of stock, Musicor was engaged in the business of 
recording songs and the sole asset Was a contract with 
One Gene Pitney, a Singer, On the same date plain- 
tiff entered into a conttact with Musicor to 
act as a producer for" << 

THE COURT: dh interrupt, I am not 
going to hear this, absolutely not. 

MR. RICH: Your Honor, if the Appellate 


Division found after a full trial that Mr, Talmadge 


SS A eensnninsieeiniaeneeeseiese 


in effect cheated Hr, Schroeder at about the same time 
of these transactions here, I think that goes to the 
question of veracity of the witness here, 


THE COURT: No, it does not. I won't 


A <n 


have it. If there is a relevant citation, an 


Appellate Division decision, that can come to my 


attention, you can bring it to my attention. You 
have not done that, To bring it up and read the 
decision to mr. Talmadge is a waste of Everybody's time 
and I'm not going to get -- frarkly, nothing that has 
‘sei Said has indicated to me anything but the most 
possible marginal relevance, if that, You are not 


making it any clearer to me as you go on, 
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It was never mentioned to me as an issue when we were 
discussing the things to be tried, and I am not 
going to get into that. 

So for better or worse, I am sustaining the 
objection, IT am not going to permit the witness to 
be cross examined about that other litigation. 

I want to get to the point,which is whether 
he made an agreement with Mr. Schroeder for 1-1/2 
cents, whether he Signed any licenses in December, 
whether there were conversations he alleged, or any other 
relevant circumstances, If you have cross examination 
On those things, conduct it, or else we will terminate 


this witness, 


MR. RICH: I wish to say the following 
briefly -- 

THE COURT: Don't say the following. 
We have spent a lono time today on colloquy. You 


go ahead with your questioning on relevant issues, 
please. 


Do you have anything? 


MR. RICH: I have a lot, 
B¥ MR. RICH: 
a) Mr, Talmadge, you said that you had received 
certain licenses from somehody, These are the licenses 
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2 that are markea as 1A through F in the packages mar):ed 

3 | 2, 3 and 4? 

4 A As I recall, they are marked l, 2, 3 and 

aa 

6 || THE COURT: Yes, it is correct, | 
7 Q Mr. Talmadge -- 
8 THE Court: We all know this. 

9 MR. RICH: I have to ask things in my 

10 way. It may not be the best way, I can't help 

1} that. 

12 0 Whom did you receive these licenses from? | 
13 A I mentioned that 1 don't recall. 

14 9) You don't recall if it came from Harry Fox 
15 Or anybody else, is that correct? 

16 A I said they had Harry Fox's stamp on them, 

17 0 Do you know what company or individual sent 

18 you those licenses? 

19 A No, sir. 
20 | Q Were those licenses sent with a covering 
21 | letter? 
a | A No, sir, They were put on my desk, 
23 a Q When those licenses came in you said that 
a | you initially did not have any conversation with 


25 anybody about those licenses but you just sent them bac: | 
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2 | to a certain party, is that correct? | 
3 | aN That's correct, 
4 | Q What party did you send them to? 
5 A I don't recall. | 
| 
6 | @) It might have been Harry Fox? 
7 | A Either Harry Fox or Mr. Schroeder's Office, | 
1] | 
8 | '@) Did you send them back with a covering let- 
9 | ter? 
! 
10 } A No, I didn't, I so stated, 
1] '@) How did you send them back? Did vou 
2 Pyysically put them in an envelone? 
13 | A I have nothing to do with the mailing 
4 | desk, 
15 a) Did you speak to anybody in your office as 
16 to who to mail them to? 
17 A I don't recall. 
18 Q Did you instruct Somebody in your office | 
19 to mail them back? 
20 A I don't recall, This is what, ten years 
21 ago? 
22 9) Your memory is fresh on certain things ana 
3 not on others, 
| MR. COHN: Do we need that, vour Honor? 
25 9) Is there a secretary or a cler}: <- 
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MR. CORN: I move to Strike tr, Rich's 
comment about the witness’ memory being good -« 

THE COURT; Mr. Rich, there is 
nothing you have asked him that is not repetitious. 

MR. RICH: This is cross examination, 

THE COURT; But cross examination should 
not be repeating the direct, IT have notes, I remem- 
ber Clearly what he Said, which was very recent, ¥¢ 
you don't think I can remember, I disabuse you of 
that, You can assume I know his direct, You 
Can stick in additional questions to Supplement or ask 
something different, I will remember the direct, 
That's what Cross examination is, But you don't have 
to waste time the way you are doing, 

MR, RICH: I submit I am not wasting 
time, I am trying to get at the facts, 

Mr. Talinadge is Claiminc Something -- 

THE COURT: Ask questions. I have 
Seen a lot of cross examination in this courtroom, and 
a good cross is not repetitious. I don't have 
time for | 

° MR. RICH: I am Sorry, I didn't as}- 

these questions before and there is a bi dispute as 


to what happened and it is going to take time as to what 
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happened, Ny eliciting this testimony from this 
witness with regard to these conversations and things 
that took Place -- 

THE COURT: Do not repeat, 
BY MR. RICH: 


8) Was there anyone in your office at that 


A I don't recall. 

‘@) Is there any document in Musicor's files, 

& copy of a letter perhaps, which would indicate that 
these licenses were returned back to someone with a 
covering letter? 

MR. COHN: I believe he testified as far 
as he recalls there was no covering letter, He 
testified to that twice. 

THE COURT: Overruled. 

12) Is there a copy of a letter in MNusicor's 
files which would indicate that these licenses were re- 
turned back to a party and you don't recall who it was? 

A I so Stated, there was no covering letter, 
t> my reculiection, 

@) Are you in the habit of sending packages 


or things to various people, like returning licenses 
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and important matters like that, Without covering let- 
ters? 

A In this particular case, emphatically yes, 

0 Have you ever returned a license back to 
anybody, other than the licenses yoy Claim were re- 
turned hack -- 

A Mr. Rich, I don't recall. 

0 Did you speak to any: Ody on the telephone 
concerning these licenses that you received? 


A Not at the time of return, 


9) You thereafter testified that these licenses 
that correct? 


ERE Eee, 
A Yes. 
ee 


9 You didn't Sign or have anybody in Musicor 
sign on behalf of Musicor? 


et 


A They went out »lank and came back signed, 
9) By the wav, did you think that was improper 


On tne part of anybody to Sign the name O- Musicor? 
A I didn't thin- anvthing, 
(y I'm talking about when you got them back, 


Gidl you think it was improper? 


A I had no reflections. 
9) DO you know of any other instances where some- 
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body Signed Musicor's name to a contract or licen 


se 


that was NOt siqned hv Musicor itself without authority? 


A Without authority? 


2) Yes, DO vou know of 4anv other instance? 


A Where maybe without authority but not with 


My authority? 


2) So what vou are Claiming here is that these 
ee 
licenses were signed by an unauthorized partv, isn't 


that correct? 


ee 


A Yes, 
ee ee 


Q Were you angry about this? 


A Was I what? 


0 Angry about the fact that Somebody siqned 


Musicor's name witiout authority, they forged Musicor's 


name, 


A They didn't forge Musicor's name, 


> 


Stated that the Signature was not mine, I didn't sy 


Say anything about MNusicor, 


oO Was your name On the license? 


A The license -- 


@) Did the license appear with vour name on 


' 
Which license are you speaking of, 
O The ones you Said were thereafter returned 
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La) 


back to Musicor, 


3 A There was a written name supposedly Saying 
4 Arthur Talmad e, which w rd re, 


5 0 It would stand to reason that the name was 


| , P : 
6 inserted by someone other than !’sicor itself or a Mucicor 
a 


~_ 


party, is that correct? 


8 | A I would assume so, 
LOLLY AMER ER NORRIS ROA AT CCE 
9 ) So in effect what somebody was doing was 
10 | forging your Signature, isn't that cor ect? 
11 A No, I didn't Say that, I said they 
12 came back to me with a signature which was not mine, 
13 | When I say someone, I cannot be specific, 
14 QO Mr. Talmadge -- 
15 THE COURT: Mr. Talmadge, I think the point 
16 | Mr. Rich is trying to get at, let's take a little 
17 time, I think you said these things came back for 
18 the first time and you saw siqnatures,. 
19 THE WITNESS: Yes. 
20 THE COURT: Did you make any inquiry as 
21 to whether those Siqnatures had been put on in your 
22 | company in the course oi the handling? | 
23 | . THE WITNESS: When I sent chese licenses | 
24 " back they were blank, I gave it to whoever the | 
25 | secretary was at that time, which was a number af 
| 
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9 years ago, and I Said, “Return these,” I don't recall 
3 at the time who r asked to return them to, 
4 THE COURT: Listen to my question: 
5 | When you got them back,there were two basic possibilities, 
6 I suppose, as to who put those Signatures, One would 
7 | be somebody in your shop or one would be somebody Outside 2 
8 your shop, Oné could think of those pe sibilities, 
9 could not one? 
10 | THE WITNESS: Yes, 
11 THE COURT; If it was done by somebody | 
| 
12 Outside, for instance, somebody at Schroeder's place | oy 
13 | or somebody at Fox, if it was not forgery it would be | a 
14 | something close to it? | 
15 THE WITNESS: Yes, | Ps ¥ 
i. 
16 THE COURT: If it was done in your shop | 
17 I yuess your version would be that that was a mistake, BY 
18 that's something you never instructed, right? | wD 
19 THE WITNESS: Yes, sir, 
20 THE COURT: But at least it might not f- ¥ 
21 forgery or anythinag close to it? bd 
22 THE WITNESS: Yes. : 
23 . THE COURT: That's different? é 
THE WITNESS; Yes, 
25 THE COURT: When you got these back, did 
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2 that kind of thinking gO through your mind at all or 
3 not? 
4 THE WITNESS: No, Frankly, sir, to 
5 the best of mv recollection, T was very upset abo it 
6 || because the last time I had handled them they were Supposed 
7 to go back unsigned, When I got them back signed 
8 I immediately Called mr, Schroeder, I was a little | 
9 emotional about it. | 
10 THE COURT: You are Saying the first thing | 
1] YOu did when you got these back was You called Schroeder? | 
12 THE WITNESS; Yes, | 
13 THE COuRT: It goes without Saying that | 
14 you didn't check? | 
15 THE WITNESS: That's right, | 
16 THE COURT; Did you ever Check within 

PRR = 
17 your own shop to see Lf somebody had_signed these without | 
18 your _-- | 
19 THE WITNESS: I PPepsbiy aid with - whatever 
20 clerk was available. We are a very /_ Small Organization. | 
21 We had three _People at the time There was not | 

nt ne rae 
22 much room for a who would have done it, 
pathinmetseencnaieoermaratee et 

23 Sastre tial Did you find anything out? 
“4 Il THE WITNESS: No one sihlieiins to be aware 
25 that these Were signed, AS a aan: wa fact, no one 
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< knew anything about these licenses because we had a 


3 sales manager, we had a secretary, myself, and 

4 maybe one other person, 

5 7 ‘TIECoURT: Did you ever find Out who had 

6 put your signature on the documents? 

7 THE WITNESS: No, sir, I did not. 

|| THE COURT; I think that's all we can do 

9 ! with that subject, 

10 || Q Did you ever as): Mr, Schroeder or mrs. iii: 
1] Or anybody from the rox agency why they signed these | 
12 licenses without authorization? 

13 A Mr. Rich, may I give you -- | 
14 0 Answer my question. 

15 A No. ; 
16 || THE COURT: If there was an objection, 

7 I would sustain it, 

18 MR. COHN: There is an objection. | 
19 THE COURT: Sustained. | 
20 re) Did you ever ask anybody as to whether or | 
21 not they signed your name on these licenses? 

“2 A I think I went over that with your | 
23 Hohor. 

“4 | 9) What's your answer. 
25 THE COURT: I don't know why there are not 
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objections, 
MR. COHN: Because your Honor is ap- 


Parently permitting -- 
THE COURT: Objection Sustained, 


MR. RICH: I don't think we ever got an 


answer to that, 


THE COuRT: I sustained an objection to 
that. It is repetitious, 
.@) You were referring previously, Mr, Talmadge, 


to the United Artists licenses; do vou recall that? 


A In what respect, 
THE COURT: Yes, he did, 
(9) Do you recall you talked of a Provision in 


some agreement that Musicor had with United Artists 
permitting United Artists, Providing United Artists with 
assigning the United Artists licenses to Musicor; 
dc you recall that? 

A I don't understand your question, 

a) Isn't it afact that United Artists never 
assigned the United Artists licenses which were 
marked in evidence here today to Ius icor? 

™ A I still don't understand your question, 
THE COURT: Read that. 


(Ouestion read, ) 
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(Question read, ) 


A The answer is no, 
THE COURT: They didn't or -- 
A They did assian, 
@) Was that done by a document, by an instry- 


ment of some kind? 


A It so state. on the license, 

9) Could you show me where it states it? 
THE COURT: I show you HH1. 
THE WITNESS: Line 4 from the top. 

0 This says that January Music Corporation 


grants to United Artists Records,its Successors and 


music or both of the compositions mentioned on this 
exhibit, 

My question to you is this: Is there an 
instrument or document that you ever received from United 
Artists assigning this particular license or any license 


to Musicor? 


A Yes, 
@) Where is that, please? Identify it. 
. A The document on the completion of the agree- 


ment between United Artists and Musicor, on all product 


papers, etc,, etc., etc. 
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marked as Nefendants' Exhibit Y and I ask you to show 
that to me Specifically -- this is the letter agreement | 
of October 7, 1964 -- where it States in that document | 
that United Artists assigns the licenses which are the | 
subject of our discussion now to Musicor. | 
(Pause, ) | 
A Paragraph 1. Taking the last part: 
0  E 
Thereupon the undersigned shall turn over to you at vour 
expense inventory of iMusicor Records in the USA and shall | 
turn over or arrange for urnover at your expense 
eno he turnover at your expens 
all master recordings, tapes, Stampers, plates, separation | 
Slicks, hardware and other such items used by the under- | 
Signed in the manufacture of Musicor records. 


There is another one. | 


Q Those were physical things that -- | 


A May I finish? You asked me something. | 
Q Go ahead, | 
A On or before March 15th, paragraph 6, 1965, 


the undersigned shall account to you for all mechanical 
ante 
license copyright royalty reserves held by the under 


l 
| 
| 
| 
{ 
| 
signed in respect t po llusicor Records wbichwebabl aay | 
| 


to you the balai:nce of Such reserves You agree to be 
LT A SSN necaensemenaree 


solely responsible for any and all mechanical copyright 
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royalties then or thereafter claimed in respect to an 


USA sales and so forth and so on. 

Q Will you agree with me that there is no 
reference in this agreement to the fact that United 
Artists assigned the licenses which are the subject of 
Our discussion here today, the UA licenses, to Musicor? 

MR. COHN: That's objected to. It is 


becoming argumentative, 


THE COURT: Sustained. It's all in the 
document, You don't have to have an argument. 
Q This is the document you are relying on, 


Defendant's Exhibit Y, as stating that the licenses, 
the UA licenses, were applied to Musicor, is that cor- 
rect? 

The document will speak for itself but I 
want to know if there is any other documeit besides pDe- 
fendants' Exhibit y that you claim where there was al 


assignment of UA licenses, 


MR. COHN: Limiting this to documents -- 
THE COURT: That's a proper question. 
A This document -- 
. THE COURT: That's the license itself. 
Proceed. 
Q United Artists, Mr. Talmadge, was a manufacturer, 
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isn't that correct? 

A No. 

Q Isn't it a fact that United Artists manufac- 
tured and sold these Pitney recordings and musica] 


recordings that we have been referring to? 


A No. 

Q Who was the manufacturer? 

A The manufacturer -- we were the manufac- 
turer. 

Q Musicor manufactured its own -- 

A Musicor Record Corporation. 

Q And it paid f the manufacture? 

A No. United Artists did not manufacture 
either. It was done on an outside pressing plant. 

Q Who requested the pressing plant to manufacture 


these recordings that are the Subject of this lawsuit? 
A In their capacity as the distributor I 
believe United Artists did. 
Q United Artists ordered the manufacturing 
of these records, is that correct? 
A At our request, yes, 
- Q Did they always have to Clear it with you 
before they would go ahead and have certain -- 


A They cleared it with Mr. Schroeder. 
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2 Q Mr. Schroeder advised -- | 
3 || A ii@ was the president of the corporation, 
4 | Q lie, according to you, instructed United Artists he 
i| | 
5 to how many records to press? 
6 | A He instructed United Artists to press the | 
7 records. | 
| 
8 Q And they pressed it in the quantity they | 
9 deemed nest? 
10 | A They didn't Physically press them -- 
11 | Q They caused them to be pressed? 
12 | A Yes, 
a Q What company paid the royalty, the mechanical 
a royalty, to January, Arch and Sealar})? 
15 A United Artists, 
16 Q And they were paid by United Artists pursuant 
17 to the express terms of the license? | 
18 A In trust for the publishers, 
19 Q It paid the mechanical royalty to the publi- 
| 
20 shers? : 
9] A In connection with the contract signed by | 
2 || Mr. Schroeder. | 
3 || " THE COURT: The contract is something | 
% |f different than what we are talking about. We are ; 
25 talking about a mechanical royalty. | 
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2 MR. RICH: Royalties on the Sale of phono- 
| 

3 graph records are called mechanical royalties, 

4 ) A The contract | Speak about is the contract 

5 | Signed by Mr. Schroeder offered in evidence between 

6 | United Artists and Musicor Recerd Corporation. 

7 Q What you are referring to are the license 

8 agreements, Exhibit ILI? 

9 | A No, I'm not. I'm referring to the con- 

10 tract which was Offered as an exhibit. 

ll Q Could you tell me whic’. exhibit that was? 

12 A I don't know. I would have to see the 

13 | exhibits, It's the United Artist contract with Musicor 

14 Records, the .original one. 

15 AR. RICH: Has that bee marked in evi- 

16 dence? 

17 MR. COHN: It has not been received, 

18 Q The fact is -- 

19 THE COURT: We are going ahead without 

20 at. 

21 MR. RICH: IT would like to see that. 

22 || THE COURT: You go ahead with something 

2 elge, 

% ? 1) Undér these various UA license éegreements, Hi 

25 in evidence, under the specific terms of those licenses 


SOUTHERN O18T RICT COURT REPO"TERS. u.s COURTHOUSE 
FOLFY sOUAag NEFwvYoRK «wy 


. : & 


CO 7 aaean 


& F B RB 


399a 


pa73 Talmadge-cross 
United Artists Was to pay the Publishers, January, Arch 


and Sealark? 
4 In trust. 


@) I show yu the license, Show me where it 


Says about Paying in trust, 


A I refer to the master agreement which so 
States, 
MR. RICH: I would like to see the master 
agreement. 
MR. COHN: You asked fo; it five minutes 
ago. When we get it, we will give it to you, 


The court indicated to go on to something else, 


Q You mentioned two employees, Grob and Bock, 

A Correct. 

Q During what period of time were they employed 
Musicor? 


A I believe Barbara Rock Was employed from '65 


to about '66 and then Miss Grob started -- Mrs. Grob 


Started about '66 also until ‘71, I think, or '72, 


Q Before Miss Grob and Miss Rock wore employed 


by Musicor who Signed the licenses on behalf of Musicor? 


ca A I did. 
Q Just you? 
*. . - SiSegses 
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2 | Q DO you remember <z discussion that we had 
3 last Priday in connection with the Production of docu- 
4 ii ments, and do you recal] your calling attention to tho | 
5 | fact that the signatures on some of licenses that you 
6 Showed to me were not your signature? DO you recal] 
7 | that? 
8 A I'm the Only one authorized to Sign at that 
9 time, | 
10 | Q DO you récal] telling me, Mr. Talmadge, that 
1 | Other People signed the Musicor licenses at that time, | 
12 | Signed vour name? 
13 A No, I do not. 
14 |} MR. RICH: Your Honor, I Want to ask at 
15 this point i¢ it would be necessary -- | could either 
16 affirm it now Or takd the stana and swear to it -- 
17 | THE COURT: We wil) handle that by way | 
18 of rebuttal. Pinish your cross examination with this | 
19 witness and see what you need to do. | 
2 | Q Nave you reviewed all of the licenses -- : 
21 | MR. COHN: We have that agreement which | 
22 } confirms what Bit. Talmadge tolqd you. 
23 ~ 2 Here is the agreement, | 
24 (Defendant's Exhibit Z was marked fc - identi- | % 
25 fication.) | 
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MR. COHN: I think it‘s Page 6, 
THE COURT: Off the record. 
(Discussion of¢ the record, ) 
Q You referred back to a discussion concerning 
4 l-1/2-cent royalty rate; do you recall that? 
A Yes, 
Q When for the firs. time did you have a dis- 


cussion with anybody representing the Plaintiffs ji), 


this action concerning a 1l-1/2-cent royalty rate? 


A Some time in late ‘63, GCarly '64, 

Q Would you be more specific as to that time? 
A I didn't hear you. 

Q Would you be more specific as to the date? 
A 4 could not. 

Q In any event, it would be before the stock 


Purchase or Stock sale agreement where ir. Schroeder sold 
his stock to you? It would have been some time before, 
A It may have been. I can't be Specific, 
It's too far back, 
Q Is there anything you have that could refresh 
your recollection? 
. A No, 
Q I could refer you to that stock Sale agreement 


and ask you if that woul refresh your recollection. 


21 
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A I recall one very vividly. 
Q That doesn't refresh your recollection as 


to point of time? 
MR. COHN: He said that. 


THE COURT: It's unbelievable. 


° ee Ome he von spake to aout 


that 1-1/2-cent rate? 


A Aaron Schroeder. 
qq 

Q Where didthis conversation take place? 

A On the telephone, 

Q DO you recall where you were and Mr. Schroder 
was? Who put in the call? 

A T think I was at my home, 

Q Did you call him or did he ¢all you? 

A I don't recall. 

Q Do you recall if fir. Schroeder was at home 


or in his office? 

A I have no idea. 

Q Can you tell me what it is that you requested 
and said and what Mr. Schroeder said concerning 
this 1-1/2-cent rate 


eo This was part of a discussion, This was the 


Surject matter Which was part of the discussion in regard to 


Gene Pitney, 
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2 Q What was said by the hoth Of you? 
3 A That -- this was Said hefore, 
4 THE COURT: Are you now going to repeat 
5 what is in the record? 
6 | MR. COHN: I object. 
7 MR. RICH: I would like to hear it. 
8 THE COURT: I will lend you my notes, 
9 If you want to take a question that is based upon some- ; 
10 thing he said -- Simply to ask what is a repetition, | 
ll I will not permit that and I will not have anv argument | 
12 about it. 
13 MR. RICH: I feel as though I am being 
14 restricted on cross @: amination. I have a right Re 
15 to review his testimony and go over his testimony as | 
16 to what he said before and question him about De 
17 There is a sharp disagreement as to the facts 
18 between what Mr. Talmadge says -- | 
19 THE COURT: I am certain there is, | 
20 MR. RICH: I have a right to go into this. | 
21 THE COURT: Take this up with the Court of | 
22 Appeals. Don't argue with me, I will not permit | ; 
| naked repetition, and that's what is going on here, I | 
will lend you my notes, I will have the court reporter | 


read the testimony and you can ask questions built upon 


— 
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,the direct and that's all you can do. I assume you 


know how to do that. 
MR. RICH: I am sorry. I thought I was 
doing it or trying to do it. 

Q Mr, Talmadge, this 1-1/2-cent rate that you 
refer to, did that pertain to the Pitney recordings, 
for example, that January, Arch and Sealark had Purchased 
or the songs of those three? 

A I stated in my testimony previously that 
it referred to all recordings prior to May 8, 1964, if 
they were used in album form. 

Q Isn't it = fact that you had an understand- 
ing or an agreement with Mr. Schroeder that all mechanica] 
royalties which became due from Musicor to lir, Schroeder's 
Publishing companies, January, Arch and Sealark, in 
respect of any master recording produced by Mr. Schroeder, 
Produced under his production agreement, was to be at 
the full Statutory rate of 2 cents, ot a Penny and a 


half? 


A You are jumping from one thing to another 


and I don't understand you. I don't understand you. 


You are in another field now. 
e) Isn't it a fact that *-' th regard -- 


Which contract are yu -Ppeakiag about. 
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Q I'm asking you a question regardless of a 
contract. Isn't it a fact that you had an understand- 


ing with Mr, Schroeder that with regard to recordings 
that tir, Schroeder Produced or was to produce under 
the Production agreement, that the agreement was that 
Musicor would Pay no less than two cents per recording 
aS a mechanica] -- 
A I stated Specifically for the third or 

fourth time that my discussion with ‘Mr. Schroeder on 
the 1-1/2-cent rate applied only to those recordings 
recorded prior to May 8, 1964, In reply to your second 
question, in regard to the Producer's contract Signed 
for all Subsequent recording to May 8, 1964, as a 
Producer the Statutory rate wil) apply, period. 

THE COURT: Judge Knapp is just about ready. 


I think we have to let Mr. Cohn g° as long as it is 


necessary, 
What other witnesses do we have? 
MR. COHN: Mr. Straus, Mr. Steinberg, Mr, 
Noelis, 
THE COURT; Straus and Steinberg -- 
MR. COHN: You are going to have nr. 


Berman back? 


I don't know if they are going to have tr. 


2 


10 
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Berman hack. 

THE COURT: Mr. Berman would testify, 
apparently, about those free goods, Can Mr. [iecrman 
testify about the audits? 

MR. RICH: He will testifv as to the issue 
of the settlement to the audit. 

MR. COHN: I guess we have -- 

THE COURT: We have Berman back, Moelis -- 

MR. COHN: Staus. 

THE COURT: I don't know about him, 

MR. RICH: firs. Schroeder. 

MR. COHN: Steinberg, 

THE COURT: I would like to go to 5:30. 

MR. COUN: Off the record. 

THE COURT: We will recess now until Mr, 


Cohn gets through with Judge ixnapp. 


(Recess, ) 


l 
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THE COURT: What I think tie remaining business 


is, we have to have testimony of Mr. Berman on the 


Issues. 


I assume he is gOing to be asked about this free goods 


problem? 


MR. RICH: Right. 


THE Courr: And he will be asl-ed to testify 


to the extent that he knows about audit settlements? 


MR. RICH: He will not be asked ahout the free 
goods. 

THE COURT: Who is going *o testify with respect 
to that? 

MR.RICH: Mr. Straus. 

TH COURT: What de#s he k:, w? 

MIR. RICH: There was a Stipula*‘ion in court with 
regard to singles at least. 

THE COURT: How about the LP's? 

MR. RICH: I wil question somubod: else. 

THE COURT: Who? 

MR. oH: There is another witness. I will 


probably get to that On Cross 2xamination. 
e TUE COURT: Who? 


MR. RIC: Mr, Steinberg. 


THE COURT: That ouqht to be inte re iting, 


| 408a 
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2 Rut you are going to ask lr. Berman solely as to 
3 what he knows about settlement or non-settlement of audits? 
MR. RICH: Yes. 
| 
5 Your Honor, if I may, we were surprised, yccatly | 
6 surprised, by this defense that Mr. Talmadge came up with, 
7 that he and nobody from Musicor had signed the licenses chat. alre 
ey On, , F ; ; ; f 
8 involved in this suit. I think that this is the first tine |! 
9 that they ever asserted this defense. Obviously they would 
10 kno’ i! they ever signed or authorized the sivnina of these 
| 
ll particular licenses. 
| 
12 In other words, lir. Talmadge said this is the first! 


time he has inspected these particular licenses Lut he would 
know if these licenses were in existence hefor>o. What 

I would lile since it's obvious that this trial will he 
put off, it is five to five and your Nonor savs we are 
going to be terminating at 5:30 today, I would like t.: 
request that Musicor produce for the newt session all 


18 


19 licenses issued to it through the larry Fox Agency for the 


20 period commencing May -- 
21 THE COURT: Did you ever take Mr. Talmadge's 

} 
22 devosition? 
23 a MR. RICH: ‘No, your Honor. This ‘3; the first 
2 time that this defense ever came up. As a matter of fact, 
25 I might say, your ifonor, that prior to today Musicor has 


al 
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always claimog and asserted before this Court that the 
licenses that we are claining are the one. jn exictence 
between the Partics in fact with the licenses. And fo. 
that reason and because of Mr. Talndage's defense raised 
now for the first time after this case was instituted in 1968| 
never asserted in Pleadings or anything else, I ask that 
we have a right at this noint to —4)- ‘Ir. Talmadq> to 
bring into this court on the adjournea date enpies of all 
licenses issned from the Harry Vox ofhis or snvbady alsgn 
any other Publisher, to Musicor in tlm perind 1964 through 
1965. I would like to compare the signatu-ec On those 
various licensas to see whether or nor there sire signatures 
Similar to those that Mr, Talmadge s-'5 was never sioned. 
THE COURT: Jf Would lile von to take the stand 
again, Mr. Talmadge. 
MR. COIN: I would like to answer that for 
a minute. He is right that due 5 -~ there his keen 
a lot of confusion attendant upon almoct every issue in this 
Case. Tt ismly during the last two months that MES. Pach 
has found out what his case might be about. 
THE Court: WoO, no. That dcern't heln us, 
e MR. COUN: I don't have to Sit here and hear 
‘ir. Rich say this is the first tine ho ever hears about | 


; . 
United Artists licenses a, anyvtnine like that. Je sent vour) 


18 


i9 
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Honor about two months aqo copies of the tynical United Ar- 
tists license with a covering letter Nointing out that 

as far as we are concerned those are the valid subsisting 
licenses not these unsigned licenses that we saw for the 
first time on Friday which Mr. Rich is claiming under. 
There nas never been a clear definition as to what licenses 


they are claiming under. We never jaw actuel convies of then 


until Triday when seen only for a few minutes. We ascerted 
the United Artist thing a matter of menths ago when we sent 
your llonor a sample copy of the United Artists license in 


here. 


Tt is true that over and above and hevond the 
licenses we rely on the course of dealings between the 
parties over a ten-year pericd, whichms @lwavs been on a 
manufactured and sold basis, Harry Lox audits and everything, 
else. That is true. And we also rely on the custom and 
usage and prior practices of the party 

THE COURT: This is not helnful. The point is, | 
and T rogret spending five minutes cn describing the history 
of this litigation, but the fact is that in a document 
which is not datec but it is a document that we used, ccn- | 

° 
tinually called defendants' resnonse to Plaintiffs’ 
propored statement of adreed*facts, and we have bean 


ing -it sinee lest fall, in that docw-ont ticce LS 


13 


14 


15 


16 


17 


18 


19 
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the statement at the bottom of page 2, IMusicor States it 


A 


has issued 45 licenses on the basis of racords manu factuied, 


not 174 as plaintiff claims. 

That is a very important ati? has been an extrenely 
important statement on which I hive certainly based a good 
deal of work in the case and it is contrary, flatly contrary, 
to the position taken today by Mr. Talmadge on the stand. 

The 45 licenses which wera suid in that indictment | 
to be filed by the defendants, the 45 licenses which were 
said to have been issued to Musicor, are detailed in a 
schedule at the end of that document and we have used this 
continually in these leagthy pratrial conferences that w 
have had. That schedule, which you are familiar with in 
almost sickening detail has a list of titles, license 
dates, publishers, record numbers and it has tyo colunns, one 
column is headed Manufactured and the other is Manufactured 
and Sold, and there is an indication which keys in precise.y 
with the statement I have read and there is a list and a 


table in this schedule which Savs exactly what the 45 licensed 


are which vou told me, your couns2] told me, were issued on 
the basis of records manufactured. That column adds un to 
T understand that the claim which Mr. Cohn ‘just 


qd ribed, T have understoecd all alone and T think T more or 


® F£ B R 
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less grasn it, and that was that despite the expressed 


language in the license you had various reasons, as we will 


Say, extrinsic to those licenses for varying from the license: 
industry practices, oral agreements, or something, but as far 
as the execution of the license, I must say that this is the 
first moment -- I won't Say it is the first moment -- Hr. 
Cohn indicated to me when he called Saturday that they were 
digginy into documents and this argument might be made but 

I didn't discuss the merits of the case with Mr. Cohn nor did 


he offer to. ile was simply describina to me the need for 


getting together at 9 o'clock in the morning. 

This is a very serious issu whether thoce licenens 
were in fact executed, but this is a brand new position to 
me. I will tell you right now I treat with some scepticism 
the claim that 45 or more licéuses were shipped out of your 
offices without being executed in that office. The other | 
possibility is that somebody outside forged the sianatures. 
That is a crime. That is always possible and as we know eal 


Criminal cases can only 22 proved but that is something, 


you have a heavy burden. I am not saving this is a 
criminal case but you do have a burden cn thit. 
" T don't want to prolong the discussion but | think 


that I will unquestionably permit Mr. Rich to have further 


discovery as to documents. I will not have them nroduced | 
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2 | for the first time at 9:30 neat Wednesday. That w.i.i take 
3 |} Up everybody's time ; court, but T am going to require 
4 that thore additional] licenses which he has requested 
5 || were -- I «nk his request is this: Any additiona) 
6 licenses executed on behalf of Musicor havina been granted 
7 by other companies during this tine, he asks production 
8 of it and T will qrant that request. 
9 Let us be more specific. 
10 MR. COHN: I understand. That is fine That 
ll is no problem at all. 
12 THE COURT: Let us have it “ore spocific 
13 MR. RICH: I would like the licenses issuc t« 
14 Musicor by all publishers during the period startin 1 
15 May of 1964 through and including 1965S that were not signed 
16 by Musicor. 
17 MR. COIR: While you are on docunc:nts-- 
18 MR. RICH: May I just finish with something. 
1° THM COURT: When can that «xc sroduced? 
20 MR. COUN: Priday, your Ilenor. 
21 MR. RICH: I am not going to bea here’ Triday. 
2 The trial was put off until nexi Wecn> slay. 
yA} © MR. COHN: At your request. 
yy MR. RICH: T would like to be the one to inspect 
25 these ducuments. Cowld we inspect it the Tres iy, a Aay 


es ff 8 B 
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before Friday? 


THE COURT: It is 


TB) 
MR. COHN: Any time 
wants them. 

TIN COURT: 
up, delivered, or what? 
MR. COUN: 
Musicor -- 

TIM COURT: 


Could Mr 


it is a question o iqnature 


MR. RICH: This is 
THE COURT: 
if you have to take an earlier 


responsibility in this trial. 


done whatever analysis on those before 


court 9:30 Wednesday. We wil 


a handwriting expert start in 


do. These Cocuments will be available, and so we don't hava 
any mix-up on the phone there to be available upon 
request -- where can he get them? I hate to bother with 
this. 
. MR. TALMADGE: Who wants to look at them? 
THE COURT: Mr. P’ch wants to Pick than up. 
HR. RICH: We sre all in the sane neichborhsod. | 


Down here? T 


I will exvect 


or whatever You are acing to 


4l4a 


to you. | 


after Friday that Mr. ric, 


Where will they be able to be picked 


don't care. Or at the 


“nr 


- Straus get busy on those T 


I would like to inspect it. 


not an accounting situation. 
rou, Mr. Rich, and eyrn 
lara, vou have got vour 


You are going to have to have | 


YOu arrive in this 


1 not pause while you have 


ef 8 8 


9 pohr 
If they can be brought to Mrs. Straus' 


the afternoon On Wednesday -- 


MR. TALMADCr: Why doesn't he 


MR. RICH: Tuesday, T mean. 


MR. COHN: 


415a 


Office 2 n'ec] 


come to nur 


2 o'clock Tuesdav, 


One other thing, we have repeatedly as)lted 


a copy of the Schroeder Company acroom 
Harry Fox office -ad W2 keap gettine 


seen them. 


pre 


ents ith the 


MR. RICH: I was requested aout that on Frida; 


when I alss snole to "lr. Gilbert on Saturdny Mr. Gil! 


asked ne for the fame thing. 


be on trial here that all we would do, 


I told him since 1 


we Would request thy 


plointiff companies to have it available, They were to 


send some bod: up to the plaintiff companies. We put 


call this morning. 


documents Available, the original for- 


s 
ock in 
oft > 
for | 
never |} 
md 
a) gy 
In 
the | 


Thev have the documents or a copy ot 


them to inspect, 


Thev have ..cen Waiting al? day for someon- from Musicor t- 


bring it down just as fr. Gilbert saia 


they were going te 


As a matter of fact,I have understood they have Nrebably 
received it, T didn't check it. 
. MR.COHN: Do I interpret this to mean that any 


time from hereon in we can send over? 


MR. RICH: Yas, 


| 
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2 | 
| Your Honor, * would like to introduce two things 
AY 3 ! 
in evidence at this point. I don't know if the other document 
4 
has to be. [t goes to the same point we have been dis- 
5 
cussing as to what licenses Musicor has always understood to 
6 
be the licenses involv] in this Particular clain. 
7 
THE COURT: Make your offer, 
8 
MR. RICH: The first thing is a document served 
9 
upon nme -- 
10 : 
THE COURT: Mr. Rich, we cancover that. Can't we | 
11 
take a witness now? We have a half an hour? 
12 
MR. RICH: ':.ght on this point, that is all. | 
13 
I would like to introduce as a Plaintiffs' exhibit | 
14 || 
i adocument served upon me, defendants! pretrail memorandum, | 
15 
undated,but it must be part of the record of this court. 
16 ; 
This is when Beldock and Cushnick were de fendants attorneys. | 
' 
17 
On page 2 it states "This action concerns 120 musical comno- | 
sitions in which plaintiffs allege Ownership of all right, | 
- title and interest including copyrights. A full list of | 
aa such -- 
21 Alvi | 
MR. COHN: Could we finish with ‘ir. Talmadge's 
ve 
testimony? 
23 , ; : “a 
MR. RICH: I would like to intrdouce this and mark ! 
a it in evidence. | 
25 


THN COURT: Why have a witness Sitting here? 


a ~ tne Sse.” 
Ne ° ge a ’ me, ti eee wr a ; ‘ “a 1 nn 
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2 That is a document. We can cover that easily at another 

3 time. 

4 Is Mr. Berman the next witness? | 
5 ALBER®? BERMAN, resumed. | 
6 THE COURT: Who will examine him? If he is | 
7 testifying SOlely on the settlements, do you want to ex amine | 
8 him? , 
9 | MR.COUN: All right. | 
10 DIRNCT CXANINATION | 
ll SY MR. COIN: | 
12 9) ‘Ir. Berman, the questions I an going to nut | 
13 to you now are with reference to the three settlements. | 
14 First of all, we can eal thon settlements 1, | 


15 2 and. 3) 


16 You are clear what we are talkiny about? 


17 A Yes. | 

18 MR. RICH: Objection. ie is referring to | 

19 settlements. That may be Mr. Cohn's terminoloay. Call thm 

yt) audits. | 
° 21 0] Audits, . 


A Audits. | 


is '69 through '71, 


22 

23 ae) 1 is '64 through "67; 2 is ‘67 through '69 and 3 
2 

25 


PAN Yes, 


. 2 8 


1 is the one in which youtold us that there 


Berman-direct 


a No. 


Was a segregation of the Schroeder companies into a senarate 


ee ae cee 


column. 
A Yes. 
9 And the fact is that your audit report as we had 


your testimony this morning covered those in a separate 


ee 


column. , | 
THE COURT: I know that. | 


2) At the time of all three of these audits is it 


a fact the Harrv Fox Agency was the agent for the Schroeder 


companies? 


A Yes. | 
BARR ARS, 
19) Was your agency ever revoked? | 
a AFR N RRON OTA ORRRIN MERRIE ST 
A No. | 
a AM ETE 
(@) DO you have with YOU A copy of the agency | 


agreement between you and the Schroeder companies? 


A No. 


Q Would I be safe in assuming it followed the usual 
Standard in which you are given very broad powers insofar 
as both examination and settlement are concerned? | 


A Yes. | 
“osama 


* With reference to audit No. l, is it a fact that | 


following audit No. ‘ 


there was a settlement in the sum of 
$11,000? 


RI ea RAUBEA 


f) 
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| Yat Yes. 
| ~N RIS EORTS 

3 ii Q That was paid to you by Musicor in the form of 

4 two approximately equal checks? 

5 A Yes. 

6 THE COURT: About 11,000? 

a] 

7 THE WITNESS: Total. 
| 8 THE COURT: Paid in two checks? | 
| 9 THE WITNESS: Yes. | 
| rr Q Did you ever at any tire write to Musicor : 
| lA ey. | obeaaine nomen | 
| ll to the effect that you were excluding che ~chroeder companies 
en SSS RL ELEN 
| 12 from that sei tlement? 

PATE N LENE LALO TLE ANE AE 
' 13 A That was not conveyed to them in writing. 
| YE n—_——E———— 
| 14 Q At any time? 
ROA RR 

15 A No. 
| sit 
| 16 Q Prior to audit No. l, did you receive any writing |. 

| 
17 from the Schroeder companies in any way revoking your | 
PISSED NE AEE SERENE PESOS TIALS SION ID SOMO PSST HS AE SST aS 
18 authority to settle in their behalf? 
EARN ARR YR ANB SCTE TIS EAR SOLSTRER TREN PAC DA 
A Not to my knowledge. 
“CRPTERTRANCSO WERT AARON ELSON RCN EET 

mm) Q Is _the only thing you received from the Schroeder 


| 21 enterprises what you had referred to this morning, a tele- 


phone call from Mr. and Mrs. Schroeder? 
iti Yes. 


Q When did you place that? 


A It is very difficult. Some time prior to 1966 or 


22 

23 

=. Sa oraceeamsncnscerer 
aA 

25 
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late 1965. 
Q What did mr. - Mrs. Schroeder Say to you? 
A "We are having a Probiem with Musicor. Don't 


make -- whatever you do don't make any commitments on hour 
behalf", 

THE COURT: I am not clear. 

Is this the same cenversation or a different 
conversation from the one telling you the kind of 
licenses to issue? 


THE WITNESS: This was the same conversation. 


THE COUPT: Iknow you have been asked 
several times apout ti.2 date. What have you told us? 
A My bust memory is very early in 1966 or late in 


1965 

THE COURT: Give us the whole conversation, would 
you please? 

THE WIT’ "SS: The conversation in yencral was that 
"We are having a gal problem with Musiccr Records. From 
thi. point on issue all licenses and records manufactured 
rather than manufactured and sold and don't enter into any 
agreements or commitments on our behalf." 

e They were aware that we had an audit procedur 


and they wanted to make Sure that we did not settle anything 


on their behalf although at that time as 1 recali we had r, 


of 


ee 


8 


; 
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even started the audit. 

Q This .4s all as to that one conversation? 

A Yes, 

Q "Manufactured Only on records and don't make any 
commitments on our behalf"? 

A Yes, 

Q Isn't it a fact that these must have been a 


second conversi tion in which they affirmatively asked you 
to audit the books of Musicor? 

A I don't remember such a conversation. Individua] 
Publishers -- they may ask u< to dc in eudit of a record 
company. It is not our Pro -:dure to aud.t kecord companies 
based on individual requests. 

At periodic intervals we audit and we don't 
deviate from that. 

Q Isn't it unusual to have segregated the Schroeder 
groups in your first audit? 

A Yes. 

Q Didn't that result from the fact that Mr. and 
Mrs. Schroeder had asked the Harry Fox office to pull an 


audit of Musicor at thattime? 


| 


| 


eA They knew we were going to audit Musicor records and 


they wanted to have an idea of what the obligation May be, 


| 


THE COURT: Was this a conversation, to the best of 


ti ane a pe “eee 


' 


| 


er eee 
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2 you.’ memory? 

3 A During the conversation I had with Mr. and Mrs. 

4 Schroeder -- 

5 THE COURT: The same one? 

6 THE WITNESS: Yes. It was one conversation. The 

7 indication was at that time that we were Preparing to audit 

8 Musicor Records and at that Particular time they asked me to | 

9 include them in the audit because they wanted to have some | 
10 idea of what the indebtedness might be. 

11 THE CuuURT: Did they specifically say anything 

12 about whether you can or could not settle the audit after | 

13 it aad been made? | 

14 THE WITNESS: No. But I know the procedure | 

15 of publishers. When there is litigation this office does | 

16 not in effect try to get involved in anything. We step | 

17 aside. | | 
18 THE COURT: This was not my question. | 

19 I am asking you because I think I got a little | 

20 different understanding from your testimony before: You | 

21 said that the Schroders told you to incluwue their accounts | 

22 in the audit so they could know how much was owed. | 

2 i THE WITNESS: Yes. | re 
“ | THE COURT: Did they say anything specific about 

25 whether after such audit you could or could not settle? 


18 


19 


a a a 


present. 
PT ASR REL Apa de 
Q You have no knowledge as to what the conversatidgnhs 
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THE WITNESS: No. They did not say anything 
specific. 

THE “GURT: Did they tell you anything in general 
about making no commitments on their behalf? 

THE WITNESS: Yes. 

THE COURT: Did you understand that to have any 
effect on your ability to settle the forthcoming audit? 


THE WITNESS: Yes. 


ie) 


What was the effect you understood? 

A Not to include them in any settlement. 

Q Mr. Berman he fact of the matter is you did 
include them in a settlement, Jid you not? 


LLL, LE EE LE TL ET a TE 


A No. The fact is nct that. I did not 
— EEC 0 
settle this particular audit. This particulzr audit was 


settled between Mr. Fox and Mr. Talmadge, I was not | 
nha th he pater wee 


were between Mr. Fox and Mr. Talmadge other than I ass .me 
possibly hearsay from what you hearc from Mr. Fox or around 
the office; would that be fair? 
You had no conversation with Mr. Taimadge yourself? | 
e A I_ had no conversation with Mr. Talmad e myself. 
ne Ps aL 
Q You do not know what was said between Mr. Talmadge | 


and Mr. Fox other than by hearsay? 
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2 A I know what Mr. Fox told me. 
3 Q That is all you know? 
4 A That is all I know. | 
6 Q AS a matter of fact, in the audit report which | 
’ you sent onto Mr. Talmadge for Purposes of discussion, | 
‘ you went very heavy on the Schroeder companies, didn't you? | 
s THE COURT: No. I know that that was included in 
. the audit. | 
10 Q When you sent the audit to Mr. Talmadge, you | 
il raised the questions concerning the reserves that were being 
= kept and various matters pertaining directly to the | 
_ Schroeder accounts, did you mt? , 
¥ A Yes. 
15 Q Wasn't that a Prelude to a Settlement. 
Ss A No. That was just an audit claim. : 
a Q What happens after audit claims is that there 
18 is a settlement? 
19 A Yes. 
20 Q And in this case there was a settlement, wasn't 
21 | there? 
2 A Yes, but it did not refer to that claim. 
3 7 THE COURT: It could or could not be included or | 
* 1 excluded. | 
25 


Is Mr. Pox dead? 
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THE WITNESS: Yes. | 

THE COURT: Is there any record of that settle- | 


ment? 
TNE WITNESS: I have a copy, my copy, of the audit 
report and there is a notation -- | 
THE COURT: One Step at a time. I think you | 


testified earlier there was a settlement and an amount 


was paid. 
THE WITNESS: Yes. 
THE Court: Does your firm have records embodying, 
recording, the times of that settlement, who the Payment 
was made to after you had received it by Musicor? In other | 
words, does it have records about that settlement and what sl 
done with the proceeds? . | 
THE WITNESS: Yes. We have a record of having received 
two checks fron Musicor in Payment of the audit and we have | 
a record that in 1870 we disbursed the $11,000. to the | 
publishers who the audit was settled for. | 
THE COURT: Was any of the money disbursed 
to January, Arch or Sealark? 


THE WITNESS: No. 


ele & Did you maintain any reserves for January, Arch 


22 

23 

4 or Sealark? 
5) 


A No. } 
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- Q AS a matter of fact, do you have any writing 
3 whatsoever in which you communicated to Musicnr that you 
4 were not settling and that you were not authorized to settle 
5 for the Schroeder companies? 
eneeuieineeeammenme 
6 A In this audit, no. 
7 Q None at all? 
Aer Saeco 
8 A No. 
— 
8 Q If there wer= any communications to Talmadge, 
tactic ha 
10 you are sayin: if there were any such, it would have been 
iendesimhineaeting ea ee 
ll done by Mr. Fux,not you? | 
12 A Yes. 
Sones 
13 Q You said there is no writing and orally you 
14 yourself never advised tiie Yalmadges that after the aulit ‘sini 
15 the protests about the Schroeder accounts that there 
16 was nevertheless not to be an inclusion of the Schroeders 
ls enema og rss 
17 in the settlements? 
18 A Never. | 
renee: . 
19 Q After the conversation you say took place in which | 
2 the Schroeders told you as you have described to his | 
21 Honor, the fact is that the Harry Fox agency did accept 
moneys from Musicor for the Schroeder accounts, isn't that 
2 so? 
24 A No. | 
25 Q. Do you remember testifying in a deposition | 


® F BB RB 
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| 


given in this case? 
A Yes. 
| Q Didn't you testify that after the conversation 
with the Schroeders your agency nevertheless accepted 


payments from Musicor on their behalf? 


A Possibly for quarterly accounting but not for an 


audit settlement. 


Q Did the ‘Schroeders indicate to you ou should 
SS OU 
not accept them for a guar ie cly accounting? 


| A Yes. 


en a Pe 
Q You accepted them any way? 
TIE AE SERN ER | RECT 
A We may have. We represent many publishers. Wwe get 


thousands of accountings every quarter. We may have 


ART RE 
accepted it. I don't know for a fact. 
A OTE er co, TEE STS | ERT TNT NE EE } 
Q Nor do you know for a fact that the settlement 


er ee 
of audit No. 1 included the Schroder groups or didn't include 


the Schroeder groups? 
ES 
THE COURT: That was something Mr. Fox told you. 


THE WITNESS: Yes. EE 


THE COURT: Anything else about that audit No. 1? 
Q You never told Musicor at any time that you 
were instructed by Schroeder to stop faking payments, did 
you? 
Se 


A I don't recall. When you say “at any time", 


ES NRO ERA SRL SERINE Saige eet 
Rar eS” 


16 


17 
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are you talking about quarterly accounting or audit? 


Q Both. 
A 


A Certainly as far as audits are concerned they | 
knew we were not in a position to act on their behalf. | 
! 

| 


Q You never told then. 

A In the third audit they were Specifically told -- 
Q I am not at the third. 

A As far as the first audit prior co br. Fox's 


meeting w th Mr. Talmadge I cautioned him -- 
MR. COHN: I object to conversations between -- 


MR. RICH: I would like the witness to answer. 


MR.COHN: Yeu would love it. But Ir object to a 
hearsay conversation between this witness and Mr. Fox. 
MR. RICH: Mr. Fox is deceased. There is no 


Prohibition about this conversation under the dead man 


statute in New York. 


AS a matter of fact, there is no Prohibition on 
this at all and mr. Berman can certainly testify to a | 
conversation that he had with Mr. Fox concerning this particu 
lar matter. 

MR. COHN: Mr. Rich sounds very sure. As a matter 
of lw I don't see how it is Possibly admissible. 

THE COURT: A conversation between Mr. Berman and 


Mr. Fox? ‘ir. Berman and Mr. Box were both employed by 


2 


_— a a 


) 


: 
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the agency representing plaintiffs. 

MR. RICH: If I could Speak up on this and 
address myself to this point. 

THE COURT: I will receive it subject to a motion 
to strike. I don't want the witness having to come back. 
If it has to se stricken I will strike it. Let's have the 
conversation. 

Before the settlement of the first audit you gave 
certain information to mr. Fox, right? 

A Mr. Fox was not a man for detail and prior to 
his going into any audit he wanted to know generally the 
parameters of the settlement. I advised him concerning 
the dollars. t advised him that there was litigation, 
possible litigation, with the January group of publishers 
and he said to not include them in the audit. 

* COURT: You said what? 


A I told Mr. Fox that therewas litigation or 


pending litigation with the January group of music publishers 
and he should not include their interests in the audit 
settlement. After he had spoken to Mr. Talmadge and when 


he came back he told me that he did not include their inter- 


Q Can you explain why if their interests were not to 


ee 


be included in a settlement in your covering letter accompany- 
rrr 


| 
| 
ests in the settlement. 
| 


—— 
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ing the audit report Qu _made absolutely no refer ce to 


that fact to Musicor? 
A It was a form letter. We write that same type of 
——ooomnemess® 0000 <== 
letter to all record companies when we cubmit audits, 


Q Can you give an explanation as to why in the 


contents of the audit report itself, after 


ana attention given to the Problems between Musicor and the 
Schroeder groups, no reference to the fact: But by the way 
AE AIR AERC TE eR ANPP HY ETE UNS PUNTA RTNAREAARINEERIERSGN TENS 
we are not supposed to be bothering with the Schroeder 
_ SATE RRS TRIES Nea ROP ARBRE 
groups? 
EAP LP TERRES 
A This is an audit report submitted by. our 
re 
accountants. We don't -- this report is not submitted by 
the Fox office. It is submitted by our accountants and they 
just put it down as they see it in the books. 
‘RUPE RNRLCAGANe RNY ere) RE ERR AGERE DEEN ERO PAN IEEE 


Q It is then sent by you to the :icensee with an 
SS. A ESPs 


invitation to come in and settle? 


Ne 
A Yes. 


Q This is the last time I ask: Is there anything in 
Ca a a Ct esis pint eemmmnimiiannmamaneese, <, $7 A he wn _ 


writin Ct.2ny_dndication in the covering letter in the 
report itse:: or elsewhere that havin >..through an 
EY I as ne ere Oe OIE x  atae 


audit of manv months covering the Schroeder companies, 
SO on eres 


oe ewe ine 


is there any 2kSsktion as to the settlement contained in 
er Ts TANASE REESE E030 te hemes te a 


any of the correspondence Ou sent to Musicor? 
A (Nod) 
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THE COURT: The Settlement was not embodied in cor- 
responden@,as I understand it? 

THE WITNESS: No. 

Q It was embodies in the acceptance of two checks, 
neither of which -- 

THE COURT: Wait a minute. There was -- you 
talk about correspondence. There was no correspondence 
from Fox to Musicor embodying the terms of the settlement, 
right? 

A That is right. 

Q In the acceptance of the checks in settlement 

ee esestnatestnmrseronsons ay 

of this matter was any exclusion made, the checks or 
any place else, as to the Schroeder companies? 

A No. 

Q Were the defendants in this case notified in any 
way by you that the settlement did not @ver -- 

THE COURT: We have had tha three or four times. 
Let us go on. 

Second audit: It is Stipulated there was no 
settlement for the Plaintiffs. There was an amount paid 
by Musicor? 

© A Yes. On account. 
THE COURT: What was done with that amount 


of money? 


® F 8 B 


A That money is still being held pending final 
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settlement of the audit. 


Q Is part of that to be allocated to the Schroeder 
companies? 

A If they are excluded, no. 

Q Whether they are excluded or not -- 

A At the present time if mr. Talmadge said we have 


to settle this it would be settled excluding the January 


group. 
THE COURT: I don't understand. 
Who negotiated or whatever happened about the 
receipt of the money on account? Who made those arrange- 
ments? 


THE WITNESS: I did. 
THE COURT: That amount of money was $25,000? 
THE WITNESS: At least that. I think it might have 
been more. 
Q With reference to the second audit, Mr. Berman, 


isn't it a fact that there wasno division of the Claims 


your office made in connection with that audit between 
the Schroeder companies and any of your other publishers? 
eee, 


vr A There was no division. 
Et 
Q The fact is you audited without segregation in 


behalf of the Schroedercompanies as well as on behalf of 


x . 


, = 8 eS 
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your own publishers? 
GUTMANN A NR 


A Yes. 

Q Is it also a fact that there was no exclusion in th 
second audit from a consideration of the Schroeder interests 
in the settlement? 

A There was no settlement of the second audit. 


Q In the discussions concerning a settlement is it 


not a fact that there was no exclusion of the Arch Corporation 


~- I will call it the Schroeder interest -- with reference 


to being included in the settlement? 


A Read that question back. 
(Read.) 
A We never got to the Point cf an actual settlement. 


There was no reason to discuss the inclusion or exclusion 
of any area. 

Q I have to make an assumption with you. You are 
saying it was not discussed és to whether the Schroeders 
were going to be included or not? 

A We did not reach a final figure. 

Q I understand your testimony. I am coming to that! 
in a minvce to see whether or not a final figure was 
rénehed. My question now is: 

Was there a difference between the first and 


second audits insofar as the Proposed applicability of 
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a settlement to the Schroeders? 
A I don't understand the question. 
Q Were the Schroeders at the time therewas 
an attempt to reach a settlement with reference to the 
second audit, were you talking for the Schroeders as 


well as the other publishers? 


A No. 

Q Do you remember giving a deposition in this 
case? 

A Yes. 

Q Did you say the same thing in that deposition? 

A I don't recall. 


THE COURT: Read it and save time. If it is 
contrary -- 
MR. COHN: All right, your Honor. 
Q In the case of the second audit you made no 
segregation and you did not even give to the Schroeder 


companies the information as to the applicability to them, 


did you? 
A That is correct. 
Q You declined to do so. I sa "declined". You 


respectfully declined to do so? 


A That is right. 


Q Did you say in word or substance to the Schroeders | 


18 


19 
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"Look, Musicor has grown itself much bigger now. We have 
to do this on an across the board percentage basis for 


everybody" 


A Yes. 
THE COURT: What did you refuse to do? 
THE WITNESS: Give them a copy of the audit report. 
I gave them a copy of the first audit report because the ' 
could specifically examine it and now fairly concretely 
just how much was due their group of companies. They cculd 


not do this by examinin: the second audit claim. 


Q Did you say to them in word or substance with 
reference to the second claim "Musicor has grown substantially 
from the time of the first audit. We cannot spend an 
inordinate amount of time on this. The auditors must 
proceed on a percentage basis covering what they determine 


| 
| 


as the Harry Fox percentage of all publishers represented"? | 


A Yes. 

Q So in other words -- | 
MR. RICH: May I have a reference to the page? | 

Q That is your testimony now? 

A Yes. | 


* Q When it came to the second audit you could not 
bother includin ing the Schroeders | 
see | 


or anything else. You didn't have the mechanical facilities4 


re eens | 


| 
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A That is right. 
LY ST ee Rae Ce CE 
Q But your testimony is that even if we now have the 


Schroeders included in the second audit with no limitation 
on settlement, your testimony is that it is academic because 


we never settle for anybody, is that right? There was no 


a i 
settlement for anybody? 
A That is correct. 
Q AS a matter of fact there was a settlement in 


the exact sum of $2_,000 for everything other than a $14,000 
item covering free records, was there not? 

THE COURT: You are talking about the second 
audit? 

THE WITNESS: I don't recall tne details of the 
discussions we had. I had several discussions 
with Mr. Talmadge on the second audit and the first account- 
ant and the second accountant and with our attorney and 
we never reached anywhere near a decision, so the $25,000 
that you are talking was a payment on account to indicate 
that he acknowledged that there was an indebtedness and 
we would -- in effect it was a good faith deposit that he 
would come in and discuss further a final figure. 

° THE COURT: I don't understa Is there anything 


in writi embodying the payment of $25,000 or whatever it 
ET LES COTTON IE Ii eM AEE AE MA SE ET 


, P Pee “at ea peal ; 2 
was in stating the conditions under which it is being paig 


TIETS TNE Pee 1 eh nate AED: 


22 
23 
2A 
25 


31 pgbr Berman~-direct 
and what is to be done with it? Is there anything in 
a a asieeaitianc anes a 
writing? 
—_—_ 
A Nothing specifically inwriting to my recol- 
—_ pettiness LL SLED 
lection. There is a series of letters indicating after the 
—— es ne ak nan OS | ee ee en ll 


me 


payment of $25,000 was made that we still had a continuing 


I nicl 


problem in settling the audit. It was very clear that 


one an neem on nl 


this was not a settlement. 


ad 


eine ee Fe 
THE COURT: When you were given the $25,000 you 
2 EE ES IONE A TE LA SAI OE NG SL eS aS 


were to 1.0ld it pending further directions or pending 


- 


agreements, right? 


THE WITNESS: Yes. 


tee 
THE COURT: It was not given to you to pay to anybody 


A RR ENTE OREO EET TY RT SN EY SR A 


ultimately. It was simply to be held? 
een eereee  e 


THE WITNESS: That is right. 
Pe 
THE COURT: You hold it now? 


ee RT Sem rn es Com Free, 
THE WITNESS: I do. 


THE COURT: If for any reason there was just no 
agreement ultimately would it be returned if it belonged to 
Mr. Talmdage? 

THE WITNESS: No. It was not a deposit. It was 
a payment on account and there would have to be an agree- 


mené as long as Musicor was liable. 


THE COURT: You knew t hat certain amounts were 
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THE WITNESS: Yes. 


THE COURT: If it turned out to be less than 25 
by some strange -- 

THE WITNESS: It would be very strange. 

THE COURT: If it did you would refund? 


THE WITNESS: If by some re: on it turned out to 


be les- ** a $25,000 the difference would be refunded to 
Musicor. 
Q Was there any discussion as to which companies 


RR LTT LS ET RR ETN Nm MA REET NN Qi 2 oom 
or which accourts the 25,000 was applicable to or was it 


not pinned down in such fashion? 

A It was not pinned down. 

Q Would you draw on your recollection and tell us 
who is your lawyer, Mr. John -- 


A The attonrey, Mr. John Clark. 


Q Isn't it a fact that after the final meeting at- 


tended by Mr. Clark and the others it was agreed that $25,000 


would be paid in settlement of the audit with the only 
remaining item being a $14,000 claim for frees, which was 
not settled because there was a dispute which involved a 
further change of records between the Harry Fox office 
an@ Musicor? 

A I don't recall that. 


Do you recall one way or the other? 


Berman-direct 

A . I recall therewas a vast gap between the two 
Parties as to what was due. 

Q Do you recall a dispute in the course of which 
you wanted certain records from Musicor and they wanted 
certain breakdowns from you involving frees? 

A I don't recall. 

Q You don't recall that at all? 

A No. 

Q You do recall that the sum of $25,000 was 
paid toward a settlement? 

A Yes. 

Q And at * ast insofar as this $25,000 was paid and 
accepted, that sum was toward a settlement. 

A Yes. 

Q But you do not recall that the only open item was 
a $14,000 item involving frees? 

A I don't recall. 

Q You don't recall the dispute over a change of 
records -- 

THE COURT: Again and again an? again. 


Let us go tothe third audit 


* oO With reference tothe third audit, did you audit 


in behalf of the Schroeder companies as weil as your 


other clients? 


> 
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| 
Q Mr. Steinberg was in the discussions? | 
Q After discussions was a settlement figure arrived 
at? | 
Le 
A Yes. | 
nities eal 
Q Was that settlement figure approximately $21,000? | 
A Yes. r 
cr . 
0 Was the settlement reached in that amount l 
initially? | 
A We had taken the figure Originally claimed and aftey 


removing the reserve and other areas we reached the figure | 


Of 21,000 tco. 


Q ‘Sy the way, that $21,000 settlement figure included | 


the Schroeder Company, did it not? 

A That was not a Settlement figure. That was a 
figure that we arrived at after going over the audit. 
The audit claim -- 1 don't recall. you have the audit. 
It was -- 

THE COURT: Exhibit > Let us get Exhibit A? ’ 

Q Was there any difference between this $21,000 

and the $11,000 in the first audit? 
e A Yes. 


Q I know there was a difference in amount. 


Was there any difference in format? 


for that 21,000, call the sett 


figure by mr. 


21 and he said okay, 21, then for th 
SSS: 


35 pgbr Berman-da. act 


A Yes. This one, 


know what I did. 


Q The figure you came up with was$21,000? 

A That was the figure. 

Q That was agreed to, as I understand it, by Mr, 
Steinberg? 

A Yes, 


Q You said 21,851.94 and Mr, Steinberg said okay. 


THE COURT: I think you Said this was a figure 
arrived at after doing Something. After doing what? 
A May I see the Original? 
The origina] audit claim was in the amount of 
$141,000 After going over the audit with mr. Steinberg 


and eliminating the reserves and eliminating other areas, 


we reached a figure that changed the 141,000 to $21,000. 


Q That included in that 21,000 the Schroeder 
companies? 
LEE EE ES ee eae 
A Yes. 
A eo 
Q After having reached agreement with Mr. Ste noe 


lement or acceptance of your 


Steinberg or whatever you want to call it, 


after you and he had a meeting of the minds and you said 


first time did you 


Write Mr. Steinberg a letter and say "Hold back apokoximatety| 


I knew what I wanted to do and I 


rg 


| 


| 


| 
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2 three or $4,000 ~-e ating to the Schroeder companies and 
ee 


——— 


| 
| 
3 send me a check for the balance of $17,000"? 
A 
4 A Prior to my letter to Mr. Steinberg at the time 
TR EN A SS | TE SSE em 


5 we discussed the audit I said, “You know we are not in a 

6 position to settle the audit on behalfof the Schroeder 

7 group of companies and we will have to arrive at some 

8 formula that will eliminate them from the audit settlement. 
3 THE COURT: When did you say that? 

10 THE WITNESS: At a meeting with Mr. Steinberg, 


and after discussion we, I think, reached an arbitration 
ae ee 


12 figure of 5 per cent and this was just a “igure that we 

14 1, that the Schroeder interests were not included in the 

15 settlement. | 

16 ~~“ 6634 not as clear as that. The $21,000 figure | 

7 did include the Schroeders? A trie | 

18 A Yes. 
—_ 

19 Q What I am getting at with you, did the exclusion | 
NN RE Rae TROT AON ORION Shi EE Mt habtctoncti 

20 come after the settlement was made or before? | 

21 A It was all of a package. “The exclusion came | 

cininmeaiatnaineititipenmeiiienniesieens eNE 

oa during our conversation. Ile knew I could not include their | 

23 interest. | 8 

2A Q When you testified in your deposition you were not | 

25 as clear on this conversation, were you? | 


i . a 
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A I don't think we ever reached that. 
Q Didn't you reach a point where you said the best you 


could say is you felt you were not settling on behalf of the 
Schroeders? 
MR. RICH: What page? 
MR. COHT: 41. 
A Yes. 


Q By the way, Mr. Berman, everything is done and has 
ET a ER TE RE, Se 


to be done ona vy-r informal basis, doesn't it? 
NS 
A Yes. In great measure. 
Ce reer eR 
Q You have an enormous, broad discretion, 
SL LLL IL rR tam 


right? 
——, 
A Yes. 
—— ee 
Q That is the only thing that makes the Harry Fox 


eens 


thing workable? 
ee 


A Yes. 
“emer encnn. 
Q There has to be a lot of looseness in the give 
and take? 
ee 
A Yes. 
eee 
MR.RICH: I ask at this time that we can 


read in the whole portion of the transcript testimony that 
Mr. Cohn referred to just tonake the record clear. That 
specific thing -- 


MR. COHN: I will read it. 
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MR. RICH: Page 4. 

MR. COHN: "I thought you said earlierin the 
first audit and the third you specifically included January, 
Arch and Sealark. We are talking about the third audit 


here, is that right"? 


MR. RICH: I will stipulate to that. 

MR. COHN: on I said I specifically 
excluded them in the settlement. My exclusion was on an 
arbitrary basis. I feltwe were not settling on their behalf ; 


We took a reduction specifically on a negotiated basis." | 


Q Did you say that? 
4 
A Yes. 
MR. RICH: Continue with the next question and 
} 
answer. 


MR. COHN: I would like to finish my examination. 
It is a quarter of six now. 

Q Do you have any writing preceding your letter to mr. 
Steinberg in which you said for the first time "Exclude the 
Scnroeders from the settlement figure?" Was there any 

ET ED eee 


prior writing in which you said the settlement was not to 


cover the Schroeders? | 


ES 
» A Not to my knowledge. 
ee 
MR. COHN: I have no further questions. 


THE COURT: When you agreed on this 5 per cent 


39 pgbr Berman-direct 
reduction, was the % per cent applied to the $21,851.94? 
A That reduced the reserve to $17,000. 


THE COURT: What amount was paid on the settle- 


SL 


THE WITNESS: The full amount, 17,000. 
—E 


THE COURT: Do you have any cross examination? 


MR. RICH: Yes, I do. 


THE COURT: Is the other lawyer here? 

MR. COHN: NO, your Honor. We have a phone 
message from him. He can't make it. We are all coming back | 
here on the 25th. He might as well join the Party. 

CROSS EXAMINATION 
BY MR. BERMAN: 

Q Mr. Berman,you mentioned you testified about a 
conversation that you had with Harry Fox and I believe you 
testified that you told Mr. Fox that the January, Arch and 
Sealark companies were to be 2xcluded from any settlement, 
referring now to the first audit, and that you had a 
conversation with Mr. Fox after he returned back from his 
discussions with MuSicor and he toid you that he excluded 


these companies from the settlement. 


° THE COURT: What do you want to ask? 
I remember that. I have no notes. What is your question. 


MR. RICIl: I have to lead into a question 
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somehow. 
Q Did you make a note ofyour conversation with Mr. 


Fox after Mr. Fox returned back from his meeting with 


Musicor? 
A Yes. 
Q Would you produce that, please? 
A On the file copy of the audit after Mr. Fox came 


back you put a note "Per HF settlement does not include 
January group which is in litigation." 

MR. RICH: Your Honor, I believe the cop,” of 
this J_e that mr. Berman inade is already included in -- 

THE COURT: Why did we even have to read it; 
if it is in evidence I can read it. It is a quarter of 
six. 

MR. RICHI: Your Honor -- 

THE COURT: If something is in evidence my 
attention can be directed to it. 

MR. RICH: I had to ask himif he is the one that 
wrote it and when it was writtenand under what circum- 
stances. 

THE COURT: Do you have any other cross? That is 
all, you have to answer. It is very Simple. 

I take it this is on Exhibit 10? 


MR. RICH: That is right. 


a a a 
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THE COURT: Next question. 

Q Mr. Berman, you testified with regard to a conver- 
Sation that you had with Mr. and Mrs. Schroeder, I believe, 
in about 1965 to Possibly 1966. You said ‘his was the sa.ae 
conversation that you had with Mrs. Schroeder earlier. 

The conversation that you testified to earlier -- 
and I want to make sure that your recollection is cor- 
rect, you said took place prior to the exe ition of the 
licenses which I think it has been agreed was the latter 
part of 1964. So I am asking if this could have been two 
conversations, one with regard to the licenses and the other 
with regard to the exclusion? 

A I don't recall. 

Q Mr. Berman, after your discussion with Bob 
Steinberg that you testified to earlier, did you make a 


note or memorandum about that discussion? 


A Yes. 
Q Is this your office of that conversation? 
A Yes. 
Q Concerning that conversation? 
A Yes, it is. 
o MR. RICH: I ask this be marked as Exhibit 13 


and I offer it. 


THE COURT: Any objection? 


xX 
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MR. COHN: Sure. What is the point to it? 
He testified to the conversation. If he goes back and makes 
the -- 

THE COURT: Is there an objection? 

MR.COHN: Yes. 

THE COURT: Overruled. 

MR. COHN: He can use it to refresh his recollectio 
but how does it refresh his recollection? 

(Plaintiffs' Exhibit 13 is received in 

evidence.) 

THE COURT: At most it is cumulative and Mr. 
Steinberg is here. lle can give his version if this is not 
accurate. I don't think it's of any har. 

Anything . ise? 

Q ir. Berman, did you receive any correspondence 
from anye'1e representing Musicor showing the audit figures 
concerning the third audit and excluding the Arch, Sealark 
and January companies? 

A Yes. Mr. Steinberg gave me a work sheet in which 
he delinea:ed the pointswe had agreed upon. 

Q This is actually a copy of a letter that I received 
from your files from Mr. Steinberg to you together with a 


schedule and I ask you if that is what you had received? 


A Yes. 


S B 
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MR. RICH: I ask this be marked as Exhibit 16. 
THE COURT: You are offering it? 
MR. RICH: Right. I would offer it. 
MR. COHN: No objection. 
(Plaintiffs' Exhibit 16 was received in 
evidence.) 


Q One other question, if I may, gOing back to a point 


before, Mr. Berman's earlier testimony. 
Mr. Berman,after Harry Fox Agency sent the licenses 


which are marked as Exhibits 1-A through F and 2, 3 and 4, 


did anyone ever return those lice: ses back to the Harry 
Fox Agency unsigned? 
A No. 
THE COURT: Is that all? 
MR. RICH: Yes, your Honor. That is all. 
THE COURT: Any redirect? 
REDIRECT EXAMINATION 
BY MR. COIN: 
9) Do I understand you are now reconsidering the 
testimony you gave on direct with reference to your response 
to the Court's question as to whether the conversation about 
the” licenses and the inclusion in settlement took Place in 


one phone conversation? 


A I didn't change that. I said in response to 


44 pabr Berman-redirect 


' 
——— 


Mr. Rich's question, I said I didn't recall whether it was 


the question 


of GOnversations with Mr. 


Berman in connection With the Second) 


| 
and third audits, 


& fF BS RP 
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THE COURT; 


Those are the issues we wil] take up. 


one or two conversations. 

4 | Q You were quite definite in responding to the 

5 | Court, You said it Was one conversation. 

6 | A As I recall it Was one conversation. 

7 | Q You still recal) it to be one conversation? 

8 A Unless somebody tells me differently. 

9 Q Unless somebody tells you differently? 

10 A Somebody can Prove it to me. 

11 THE COURT: He says YOu will have to Nave another 
12 witness. 

13 Thank you, Mr. Berman. Sorry you had to wait 
14 all day. Tt is over with. 
15 9:30 next Wednesday, the 25th. The only witness 
16 will be one Or both of the Schroeders and to the extent 
17 | necessary Mr. Straus and Mr, Steinberg, | 
18 MR.COHN: And mr. Moelis, 

THE COURT: And Mr, Moelis, 
19 As I understand it, the only purpose of Calling Mr. | 
20 Straus and Mr. Steinberg would be on this Subject of free 
21 records? | 
MR COHN: I call mr. Steinberg on | 


ee neuer cee etememnemeeennemeeenteiemeemmmmeennmeienentememnmeneientetenteenrieeeeeennesrreteeememmeee name iieietennreeeeeerienee eee ee a ey 


a a a 


452a 
45 pgbr 
I think we can r>ke use of Mr. Rich's letter of 
January 12th in this respect. I am going to assume that 


the figures in that schedule at the end of mr. Rich's 
letter are correct in delineating the Claims based on 
licenses which Say manufactured. 

MR. RICH: Which letter is that? 

THE COURT: I am Sorry. Mr. Straus' letter of 
June 12th. Let me put it this way: I am going to assume 
that of the four Claims referred to in that schedule the 
amounts under the heading Manufactured are based on exhibits 
on licenses and Exhibits 1, 2, 3, 4, and that I don't have 
to go through a detailed schedule of each claim. 
Are you with me at all? 

MR. COHN: IT am awfully tired. I can't honestly 
tell you I am following but I am Sure it is all right. 

THE CURT: I want to avoid next Wednesday or 
any Wednesday having to go through license-by-license 
and I think -- just keep in mind that we can use Mr. Straus' 
letter with respect to that schedule at the end. 

MR. COIN: We have their set of licenses, 
Our set of licenses, and your Honor is saying if you 
find United licenses prevail that is that. If you find 
that some licenses they introduce Prevail, that is that. 


If you find that their licenses prevail but have been 
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modified by custom and usage -- you don't want a dispute 
as to what the dollars would be -- you want the dollars 


to fit into your legal finding. 

THE COURT: I will use, unless told otherwise, 
I will use the dollars referred to in the schecule to 
Mr. Straus’ letter. I think that is fair. 

MR. COHN: The only alternative would be to submit 
it to the Ilarry Fox office for arbitration. 

MR. RICH: Before we leave, one word: With regard | 
to the request for the production of documents that I made, 
in order to be sure that we don't receive part of all the 


licenses but all the licenses, I would also like whatever 


documentation -- 

MR. COHN: It is too late for me to hear 
Mr. Rich repeat for the fifth time -- 

THE COURT: You have made your request. 

MR. RICH: This is in addition. 

THE COURT: If it is not complied with you call my 
office. I will be here next Tuesday afternoon. 

MR. RICH: I want to make sure it is complied 
with. I am asking for documentation showing the records 
released during the period I have requested the licenses to 


make sure that Musicor does not omit furnishing us with a 


whole group of licenses. We would like to compare the 
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licenses against the records that were released during that 
period. 

THE COURT: Mr. Steinberg, I don't want to worry 
about this. The request and the obligations to submit, dig 
out, all licenses issued to Musicor from anybody between 
May 1964 and the end of 1965, and I have no doubt you are 
going to do it and you are not going to burn any or throw 
any away. 

MR.STCINBERG: That is right, your Honor. 

(Adjourned to Wednesday, June 25, 1975, at 


9:30 a.m.) 
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January Music Corporation, etc. 
Vv. 68 Civ. 4138 
Musicor Record Corporation, et al., etc. 
New York, New York 


June 25, 1975 
11:00 a.m. 


(Trial resumed.) 


THE COURT: One thing I want to take care of 
at the outset is the matter which Mr. Beldock raised, 
and I have been thinking more about that -- and Mrs. March 
has looked up the law on the point, the position of the 
distributors. Nobody has really briefed this. At least, 
Mr. Rich, I do not think y have, and I do not think we 
really have a basis for going on with the distributors, 
and I do not see any reasmnot to dispose of that righe 
now. The way the action shapes up now, according to our 
suing -- your clients are suing on the licenses, and 


A a NY ES 


the party liable on the license is the licensee, and I do 
Cr Le 
not see holdingas liable someone who wasn't a party. 
What is your argument, and where have you 


briefed the liability of the distributors? 
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MR. RICH: Your Honor, I do not have the cases 
with me right now but the law is very clear that in case 
of copyright infringement, as this is, we are claiming that 
the licenses were terminated, that Musicor continued to 
manufacture and continue to sell the recordings containing 
the musical compositions involved after the licenses -- 

THE COURT: Look, Mr. Rich, I cannot have this 
kind of weaving around on the argument. 

MR. RICH: It is a simple position. “.his is a 
copyright infringement. The licenses were terminated. 
Musicor continued to manufacture, continued to sell records 
containing these songs after the licenses had been termin- 
ated. Therefore they were manufacturing and selling them 
without any license, without any authority, without any 
right -- obviously a copyright infringement. The law is 
clear that if a party continues to do that, if they continue 
to manufacture or they have manufactured without a license, 
it is an infringement. The law is also clear that anybody 


who had anything to do with that manufacture and sale is 


liable for copyright infringement, includir+ if Walgreen's sold 


the albums, they would be liable in a copyright suit. 
Your Honor, as I say, I do not have any cases -- 
THE COURT: Nor have you briefed it. 


MR. RICH: Oh, sure. 


16 
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THE COURT: Oh, sure! I will hand you your 
briefs and you point out where it is briefed. 
MR. RICH: Your Honor, I have not briefed it in 


this particular case -- it has not come up at this point. 


This was a situation where briefs are handed in after the 
trial. I have briefed it often enough in other cases. 


I know your Honor has Nimmer on Copyright. I think 


we are making specific references to that. I think I can check 


that right now, but the law is clear that if there is a 
copyright infringement, if somebody is manufacturing or 
selling records without a license, he is an infringer, if 
we have a right to terminate the license. 

THE COURT: Look, Mr. Rich, there war filed on 
October 18, 1968 a complaint of some 244 pages. 

Thereafter, with practically no discovery, or any 
other moves on the part of the plaintiffs here, there was 
a note of issue filed some time in 1970. Thereafter, 
again with practically no moves on the part of the plaintiff 
in this action, I began to try to get the case ready for 
trial, and I have had -- I won't attempt to count them 
I don't need to but I have had conferences on the record 
and conferences off the record in a very difficult quest 


to getthe issues in this case pinned down for trial. 


I have made my remarks on the record as to the 
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difficulty of understanding the plairtiffs' claims in 


3 | this case. They were i.comprehensible to me. They were 
4 | incomprehensible to me after you filed your so-called 

5 | statement of facts. They continue to be incomprehsible to 
6 me until late this spring when we began to get down to 

7 brass tacks in the pretrial conferences. 

8 As a result of all that effort, which should have 
9 been carried out : ‘Ye attorneys in discovery, in 

10 interrogatories and os forth, we finally arrived at a 

11 stipulation on June 5th on which we are going to 

12 trial and went to trial, and your claims are therein 

13 specified, and it is clear from that stipulation that 


14 your claims are based on the licenses which you have 
15 introduced into evidence as Plaintiffs' yb OSS Se | and 


16 4. There was nothing -- not one word in that stipulation 


17 about any issue about termination of the licenses or claims 


18 for statutory infringement thereafter. 

I will tell you right now that I am not treating 
this case as an infringement action. I think the record 
is abundantly clear as to my reasons for not treating 
it. I am not going to hear evidence nor have you suggested 
Ye, 


at any time will you introduce evidence about termination 


of these licenses. 
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This issue was posed in your original pretrial 
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submission. It was n>t posed in the submissions and 
stipulations which we u’timately worked out, and I am 
simply sot goine “o autertain that contention. This case 
is being tried ard will continue to be tried during the 
balance of the trial, which is going to be today, and 
that will be the end of it. This case is being tried on 
the basis of your alleged license agreements contained in 
Plaintiff's Exhibits 1, 2, 3 and 4 -- and that's that. 
WOw -- 

MR.RICH: May I respond to that, if your Henor 
please? 

THE COURT: Furthermore, Mr.Rich, I made it 
perfectly clear to all concerned that I was going to try thi 
case in one day, or at the most two days, and that I will 
hand down an immediate decision, and I am prepared at the 
end of today, or whenever this trial concludes -- and I hope 
it is before the end of today -- to hand down a bench 
decision immediately. 

I have studied the case between the last session 
and this session. Thus far I am aware of the remaining 
issues. I will resolve those issues immediately and hand 
down a decision. 

I will not receive post-trial briefs. It was 


per.ectly clear what my plan was. That was the framework 
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of the trial for betteror for worse. That is the way 
I have to conduct it. 

I cannot have this litigation go on and on 
in this indefinite state. 

Now, you have to work within those rulings, 
and to further argue the points just made is going to 
prlong this. 


If I am in error, I am in error,and you have your 


appeal, but I will not prol ng that issue. 
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THE COURT: Within that framework, I do not 
see any basis for holding in this action Mutual Distribu- 
tors, Inc. or Main Line Records. They were not parties 
to the license agreements which you are relying on, nor 
do I find anything in the statute about the compulsory 
licenses, that is Section 1B, nor do I find anyching in 
the licenses themselves under which I could possibly justify 
holding Mutual or Main Line liable for any royalties due 
those agreements. I'm perfectly happy to hear you, but 
please stick within that framework. ‘The action is under 
1E, it's under the license agreements. That is that. 

MR. RICH: All right, your Honor. I think that 
if we go back approximately two years-- 

THE COURT: I'm not going back, and I want you 
to confine your remarks to--if you can explain to me why 
Malverne--why Mutual and-- 

MR. RICH: Malverne and Main Line, your Honor. 

THE COURT: Malverne, Mutual and Main Line, | 
those are the three in the complaint, why those three en- 
tities can be held liable under your licenses or under lE, 
I'd be happy to hear it. 

MR. RICH: Yes, your Honor. Licenses were 
originally issued to Musicor, those are the licenses which 


are the subject of this action. There came a time when 


. 
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the licenses were terminated. After the termination of 
the licenses-- 

THE COURT: Mr. Rich, you won't hear me. I am 
net entertaining arguments at this time about the termina- 
tion of those licenses. That is out of the case. It was 
not included in the stipulation we entered into, and if I 
am wrong, I'm wrong. But I have to be able to rule and I 
have to be able to have the counsel obey the ruling, and 
if I am wrong, you have an appeal. 

MR. RICH: If I may just comment on that-- 


THE COURT: You may not, 


MR. RICH: The stipulation was with regard to 
Dr allel 


the accounting. The stipulation didn't involve other things 
ALAA 


There had been a stipulation. 


There is a stipulation that 
is part of this action. There is a pre-trial order in this 
action in which it was stipulated to certain things. 

It was stipulated there, for example, that 
Talmadge Productions is to be added as a defendant and 
Talmadge Productions was Musicor's successor in interest. 


The name didn't appear in the title because we have always-- 


and we have never made a motion because there's been an 
order based on a stipulation. We have always--your Honor, 
if I may please-- 


THE COURT: I am not going to take time for this), 
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I'm sorry. I again say I am a human being, I can be wrong, 
and a district judge can be just as wrong as can be, but 
I am making my rulings and I spent an immense amount of 
time and effort which should have been spent by the attor- 
neys in this action attempting to get che issues narrowed-- 

MR. RICH: We did, your Honor. 

THE COURT: And I absolutely will not depart 
from the issues as we defined them in our stipulation. 

And my understanding is that that washed out any and all 
other issues previously tendered in all manner of papers 
which have been filed with this Court and all of that is 

by the boards. That is the way I am conducting the litiga- 
tion. 

If you can respond, if you can tell me why 
these three distributors can be held liable within “he 
framework I am talking about, that is, under the license 
agreements or under Section lE, I will be happy to hear 
your arguments. Otherwise, your argument is extraneous 
to my problems. 

MR. RICH: If Musicor is an infringer, if it 
manufactured and sold without the right to do so, without 
there being a license, anybody who participated in the 
Sale of these records that were made without a license is 


an infringer, and I think the law is extremely clear on 
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that. 

THE COURT: That is extraneous. I will dis- 
miss Malverne--I understand that Mr. Beldock, you made a 
motion on the l6th to dismiss as to your clients, and I 
want to make sure that I have the names of those clients 


accurately, because there have been some changes in the 


Pleadings. 

MR. BELDOCK: May I read them for the Court 
Reporter and your Honor? 

THE COURT: For instance, I have a brief from 
the plaintiffs listing two of them, Malverne and Mutual; 


I have a complaint which lists three, Malverne, Mutual and 


Main Line. Who do you represent? 

MR. BELDOCK: The three defendants I represent 
are Malverne Record Distributors, Inc.; Mutual Distributors, 
Inc.; and Main Line Records, Inc. 

THE COURT: All right. I will grant your 
motion to dismiss under the issues as framed by our pre- 


trial stipulation entered June Sth. There is no basis that 


I can see holding your clients liable. Your clients, as 
I understand it, were not parties to the license agreements. 
The liability in this action, if any, is going to be based 


on those license agreements and can only be found against 


parties to said agreements and those in privity to such 
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3 Clude your clients in that category. Your Clients are 

4 dismissed. eke ee 
en, 

5 MR. BELDOCK: Thank you, your Honor. 

6 (Mr. Beldock left the courtroom.) 

7 THE COURT: Now, can we get on with the trial-- 

8 MR. COHN: I have a short witness, a member of 

9 the Bar. 

10 THE COURT: Mr. Moelis, is that it? 

ll MR. COHN: Exactly. 

12 THE COURT: All right. 

13 HERBERT MOELIS, having been called as 


a witness on behalf of the defendants Musicor and 


15 Talmadge, was duly sworn and testified as follows: 
16 DIRECT EXAMINATION 

W BY MR. COHEN: 

18 Q Mr. Moelis, what is your name? 

19 A Herbert Moelis. | 
20 Q That is spelled M-o-e-1l-i-s? 

21 A Correct. 

22 Q Are you a member of the Bar of the State of 
a New York? 

4 A Yes, sir. 

Q For how long a period of time have you been a 
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member of the Bai-? 

A 18 years. 

Q Do you practice here in Manhattan? 

A Yes. 

Q Where is your office? 

A 1370 Avenue of the Americas, 

Q I want to direct your attention back to June 


Of 1964. Was your office then located on Broadway? 


A Yes. 

Q Where? 

A 1650 Broadway. 

Q Did you know a man by the name of Art Talmadge? 

A Yes. 

Q Did you know a man by the name of Aaron Schroe- 
der? 

A Yes. 

Q AS a matter of fact, had your law firm repre- 


sented Mr. Talmadge in connection with certain transactions 
concerning the acquisition of an interest in Musicor? 

A Yes. 

Q Then you had come to know Mr. Schroeder as a 
result of that? 

A I knew Mr. Schroeder before that. 


Q You knew Mr. Schroeder even before that? 
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Talmadge or 


Q 
long wefore 
A 


Q 


had a conversation with Mr. Schroeder? 


A 


Q 


sation? 


A 


Q 


in a letter 


A Yes. 
Q Is this the letter (handing) ? 
MR. COHN: I show the witness Exhibit LL for 
identification. 
Q Is this a copy of that letter? 
A Yes. 
Q Was that letter true and accurate at the time 
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Yes. 
THE COURT: I'm Sorry. Did you represent 
Schroeder? 


THE WITNESS: Talmadg=:. 


THE COURT: This was in the Spring of '64, ies 
THE WITNESS: Correct. 

And you had known Mr. Schroeder for about how 
that? 

Approximately a year. 


Did there come a time in June of 1964 when you 


Yes, 


Do you now recall the contents of that conver- 


No. 
Did you embody the contents of the conversation 


which you wrote to Mr. Talmadge? 
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you prepared it? 


A Yes, 

Q And is it signed by you? 

A Yes, it is. 

Q Was it prepared approximately contemporaneously 


with your conversation with Mr. Schroeder? 
A Yes. 

MR. COHN: Your Honor, I would now ask the 
Court's leave to read this lezter. I am trying to follow 
the new Federal ruies that a document such as this is to 
be read into the record rather than physically received. 

THE COURT: Let me see 4t. 

(Handing.) 

THE COURT: That is a discouraging development. 

MR. COHN: It's funny. It Says a memorandum 
or record concerning a matter about which a witness once 
had knowledge but now has insufficient recollection to 
enable him to testify--and so On~--may not in itself be 
received as an exhibit unless offered by an adverse party, 
but the memorandum of record may be read into evidence, 

THE COURT: I think I better just handle one 
thing. I received this on the 16th for the limited purpose 


of simply showing it. 


MR. COHN: I think your Honor is right. I said 
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2 for identification. It was received. 

3 THE COURT: It was received for a limited pur- 
4 pose. I take it you are offering it for-- 

5 MR. COHN: Recorded recollection. 

6 


THE COURT: Yes. Is there any objection to 


7 that? 

8 MR. RICH: No, your Honor. 

9 THE COURT: So it is received for all purposes 
10 


and you may read it into the record, 


ll MR. COHN: Thank you, your Honor. Letter ad- 
Rees reo Terie 
12 dressed to Mr. Art Talmadge a 
13 June 8, 1964, 
EY USERS iS SATENTT HOMIE CE 


"Dear Art. Aaron Schroeder says he will allow 


15 a 1.5 cent rate on all pre-1964 recordings Only if used in 


16 albums. All 


few recordings|will be as per producer'., 
_ PRESB ae = i 
agreement at statutory rates Sincerely," signed Herbert 
RS eee ee ert 


18 Moelis. 
SS RS 


Thank you, Mr. Moelis. I have no further ques- 


THE COURT: May I see that letter? 


(Handing.) 


XXX 


CROSS EXAMINATION 


BY MR. RICH: 


2 : 8 B 


Q Mr. Moelis, did you represent Mr. Talmadge in 


set Ss 
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connection with the sale of Mr. 
to Mr. Talmadge? 
A Yes. 


Q But you and your partner were involved in that, 


is that correct? 


A Correct. 

Q Your partner's name was Richard Asher? 

A Correct, 

Q As part of the sale of Mr. Schroeder's stock 


in Musicor to Mr. Talmadge, there was also simultaneously 


entered into between Musicor and Mr. ‘chroeder a production 
agreement; isn't that correct? 

A I don't recall it. 

.@) Do you recall when the production agreement 


or the sale actually took place? 


THE COURT: Isn't that something we started in 


the other day? 
MR. RICH: No, this is for another purpose, 
your Honor. It goes right into this Situation. 


MR. COHN: I think he said he didn't even re- 


call the production. 


’ Q Do you recall that there was a production? 


A No . 


Q Do you recall when the sale took place? 


Schroeder's stock in Musicor 
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2 A No. | 
3 | Q Am I correct that other than the letter that | 
4 was just shown to you, that you have no independent recol- 

5 lection of your discussion with Mr. Schroeder, as contained 

6 in that letter? 

7 A That's right. 

8 Q Other than the fact that you have no independent | 
9 recollection as to what was said, do you recall whether or 

10 not you spoke with Mr. Schroeder in person or by telephone? 
1] A No, I don't, 

12 Q Do you recall where that conversation took 

13 place? 

14 A No. 

15 Q Mr. Moelis, you have been practicing law, you 

16 Say, for 18 years. Is it normal for you, once an oral 

7 agreement has been arrived at not to reduce that oral | 
18 agreement to writing? : 
19 MR. COHN: Objected to, your Honor. 

20 | THE COURT: Let me hear the question. 

21 (Question read.) 

2 THE COURT: I will allow it. 

23 ’ A My best answer would be there are some agree- 

2A ments in the course of business you don't reduce to writing, 
25 in everyday business. It's done all the time. 


= 
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Q If a license is granted in connection with 
a recording, are licenses in writing or are there oral 
licenses? 

MR. COHN: Your Honor, that is objected to, 
among other reasons, it's far beyond the scope of the 
direct examination and it's objected tw as to form. 

THE COURT: Objection overruled. 

A Most licenses in the recording industry today 
in the United States ar« licenses eventually through rry 
Fox, which is in the form of a written license, 

Q Do you know of any licenses that were ever 
granted by a publisher to a record company that were not 
reduced to writing? I'm speaking about mechanical licenses. 

“MR. COHN: That is objected to, your Honor. 

THE COURT: I guess the point is that--I assume 
that most of the time the terms of licensing arrangements 
between publishers and record companies are in the forms 
of written licenses, right? 

THF WITNESS: Yes. Particularly if they go 
through the Harry Fox Agency. 

THE CUUF’: If that is your point, Mr. Rich, 

I would assume that. And here we got a question of whether 
there was an oral agreement. But I assume that most times 


licenses are written, sure. 


473a 


1 | eljp Moelis-cross 412 

. Q Do you recall any instance, Mr. Moelis, in 

3 your practice of law--and by the way, your practice of 

4 law did include the representation of record companies? 

5 A Yes, 

6 Q Record companies other than Musicor? 

7 A Yes. 
8 Q What other record companies did you represent? 

9 A We represented--we were consulting for Columbia 
10 Pictures re-ard division, which was then called Colpix, 
1} and later Colgems, and several other record companies be- 
12 sides that. 
13 Q You are presently assuciated with a record 
14 company at this time; is that correct? 
15 A Yes. 
16 Q What record company is that? 


A Kirshner Records. 


Q To your knowledge, do you ever recall any time | 


= = 
on 4 
a es 


19 that a publisher granted a mechanical license without hav- | 
20 ing that mechanical license reduced to writing? 
21 


MR. COHN: Objected to, your Honor. 


THE COURT: I will allow it. it doesn't help 


me wery much, Mr. Rich, but let's not prolong this. But 


I will allow the question, 


A I can't recall, no. 


ee 
a 


— 
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Q Do you know whether or not after you wrote that 
memorandum, that licenses were issued by January, Arch, and 
Sealark to Musicor at less than the two cent statutory 
ate? 

A No, I don't know. 

@] You described in that memorandum a conversation 
you had with Mr. Schroeder. Is it possible that your con- 
versation was also at the same time with Mrs. Schroeder? 

MR. COHN: Is it possible? I Suppose anything 
in the world is possible. 

MR. RICH: Please, Mr. Cohn. I um asking the 
witness. 

THE COURT: Objection overruled. 

A | No, I don't recall that. I recall my conver- 
sation would be with Mr. Schroeder. 

Q I'm asking you a different question. You said 
you recall your conversation with Mr. Schroeder. I'm 
asking whether or not it's possible that the conversation 
was also in the presence of Mrs. Schroeder-- 

THE COURT: Sustained. 

Q Whether it be in person or by telephone? 

’ THE COURT: Sustained. The question has been 
asked and answered. 


MR. RICH: Your Honor, he said he recalled a 
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conversation with Mr. Schroeder. I'm asking if it is pos- 
sible that Mrs. Schroeder was present during the conver- 
sation. 
THE COURT: Please. Next question, 
19 
20 
21 ! 
22 | 
by pA ri P 
2A 
5 | 
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Q Mr. Moelis, is it possible that this letter was 
written at or maybe just before the time that Mr. Schroeder 
sold his stock in Musicor to Mr. Talmadge? 

A I don't recall. 

Q Did you ever see a written agreement containing 
the terms under which January, Arch or Sealark licensed 


to Musicor at a 1-1/2 cent rate? 


MR. COHN: We testified that he does not recall 


the agreements -- period. This is just a repetitimof 


the same thing. 
THE COURT: It is redundant. He does not know 
whether there is a written agreement embodying this. 
Q Do you know if there is a written agreement? 
A No. 
THE COURT: Okay, you may step down. 
MR. RICII: Excuse me one second. 
THE COURT: Before this witness leaves -- I do 


not know whether he can help us or not but I do not think 


it is self-evident how to apply this letter. It says 
“Aaron Schroeder" -- and when I say “apply this letter", 


I mean if I find that there is an agreement as per the 
letter, it is not immediately evident how to apply that. 
It says: "Aaron Schroeder Says he will allow 


a 1-1/2 cent rate on all prel964 recordings only if 
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2 used in albums. All new pieoutenes will be as per producer's | 
3 agreement at statutory rates". | 
4 I have gone through the listings of the licenses , 
5 related to this $17,000 claim -- that is the clain about 
6 the dif ferenceof rate, and then there is another 300 
7 or $400 claim, but the $17,009 claim on all those licenses, 
8 |. the ones that I believe are relied on by the defense side, 
9 are all January 28, 1964. So I do notknow how -- and maybe 
10 you can help with this, maybe you cannot -- I do not know ) 
1] how to apply an agreement that reads the wa), this does, | 
12 because maybe it is intended to apply to actual recordings 
13 made before 1964 €ven though the licenses were executed in 
14 1964 or maybe -- I don't know. 
15 Can you help me on that? 
16 THE WITNESS: No, I can't. 
17 THE COURT: You really can't. 
18 MR.COHN: Your Honor, I wil] Say that it says 
19 exactly what it Says. This applies to Pre-1964 albums only, ' 
20 and I think we can all agree on it before your Honor, to | 
21 give your Honor the exact dates which will tie in with the 
22 albums. 
23 ® THE COURT: You mean the dates of recordings as 
2 distinct from the dates of licenses? 
25 MR.COHN: Yes, 

erwrvuoR: neTOINY CrueT BEENOTERE 116 FruteTurin: 
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THE COURT: Because all these licenses were 
January 28, 1964, isn't that so? 

MR. COHN: Correct, I know that. 

THE COURT: Are you telling me that in each case 
the recordings were before 1964? 

MR. COHN: Not in each case, but in the cases 
that we will indicate to your lIlonor. 


THE COURT: All right, then you will have to do 


that. 
Okay, thank you, Mr. Moelis. 
(Witness excused.) 
MR. COHN: May I call Mr. Mogell. 
IVAN MOGE LL, called as a witness by the 


defendants having been first duly sworn, testified 
as follows: 
DIRECT EXAMINATION 


BY MR. COHII: 


Q Mr. Mogell, your full name is Ivan Mogell? 
A Yes. 
Q What is your business? 
A I am a music publisher. 
»Q You are in the publishing side, is that cor- 
rect? 
A Yes. 
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and usages in the industry? 


mkbr 4 

. Q 
3 A 
‘ Q 
5 A 
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’ Q 
8 A 
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10 terms? 
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12 Q 
13 ‘ 
14 Q 
15 A 
16 “ 
17 a 
18 9 
19 publisher? 
20 A 
21 9 
22 
23 ‘A 
" Q 
25 


industry of the Harry Fox office? 
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Like in this case Mr. Schroeder's companies? 
Similar, I guess so. 
What is the nameco your publishing company? 
Well, there are a few of them but the parent company 
The parent company is called Mogeil, after you? 
Right. | 


And how extensive is your business, in general 


Well, it is throughout the world. 


It is a worldwide music publishing business? 
Yes, popular music. 
For popular music? 
Yes. | 

l 
Popular recording stars? | 
Yes. 


Mr. Mogell, how long have you been a music 


On my own, about 25 years. 


And as such are you familiar with the custons 


Yes, I am. 


Are you familiar with the function in the 
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A Yes. 
9 Are you familiar with licensesand licensing 


practices in the industry? 
A Yes, I am. 


Q And have you been for approximately a quarter of 


a century? 

A Yes, I have. 

Q And have you as a publisher been a party to the 
issuance and construction of terms of licenses? 

A Yes, through the Harry Fox office. I ama 
member of that office. 


Q It was the next question I wanted to ask. 


Are you one of those people who has authorized 


Harry Fox to act as your agent? 


A Yes, I have. 


THE COURT: When you say a member of his office, 


you do not work for his agency? 


THE WITNESS: No. His agency represents my company 


as well, I would say, a good many per cent of the publishers 


in the market. 


9 As a matter of fact, the Harry Fox office is 
teehnically owned by publishers,is that correct? 
A That is right, that is correct. 


Q It is an agency which is created and owned by 
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Publishers, which acts as an agent, as you have testified, 


for approximately 90 per cent of the publishers? 


A Yes. 
@) And you have used them? 
A Yes. 


Q In the course of your dealings as a music publisher 
| 


! 
over the past 25 years, Mr. Mogell, have you treated 
licenses -- on what basis have you treated licenses with 


those who record Pursuant to licenses which you issue on 
manufactured basis or a manufactured and sold basis? 
MR. RICH: Objection. 
A On a manufactured -- 
HR. RICH: Excuse me, objection. I do not think | 
that Mr. Moge]l can answer that. The question is what 
the licenses are under the particular situation. 
THE COURT: I will allow it for what it is worth. 
I do not know that it is worth much. 
Nothing personal! 
All right, go ahead. 
A Will you rephrase that? 
MR.COHN: Could you read the question back, 
please? 
(Question read.) 


A On a manufactured and sold basis. 
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Q Without exception? 
SNR ENS PRET ME SRE RSE ORI UI | UNE com 


A Yes, without exception. 
ONO FE RR EN ERI ABN I NR AE 


Q Ane is it your testimony -- I will ask you, is that 


the custom and usage in the industry? 


Sn 


A Yes, i. is. 
a een ote iene merece ame! 


Q Now when Ilarry Fox audits in your behalf, do you 


know how Harry Fox treats all of the licenses which he has 


audited in your behalf? | 
A I would think -- 
MR. RICH: Objection. Obviously he is guessing. 
He is saying he "thinks". 


THE COURT: I don't know how he could possibly 


know it. 

Q Does Harry Fox represent you? | 
A Yes. 
Q Does he submit to you periodic audited reports? 

A Yes. | 
Q Do you read them? | 
A Yes. | 
Q Do those reports contain references to reserves | 


in eacn instance? 


eA Yes, they do. 


Q Is it possible to have a reserve iif the audit is co 
ducted -- 
| 
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THE COURT: We have been through this with 
Mr. Berman -- Mr. Berman told me. 
MR. COHN: Your Honor, I think I would like 
to show you in about three or four questions -- you kow 
I am not very long -- what is the custom and usage univer- 
sally and without exception in this industry. 
MR. RICH: Your Honor, I will object to 


this whole line of questioning. 


18 


19 
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THE COURT: I will hear the custom, I think I 
know the custom but if it is going to be gone over quickly, 
okay. 
MR. COHN: Sure. 


BY MR. COHN; 


Q In each one of the Harry Fox o ere 


been references to reserves? 
CT | ST 


A 2S~--not in every one but the ones I recall. 
rE 

ST A ELE NTT AE RSs OREO 
Q Can there be a consideration o. reserves if 


the audit is done on a manufactured basis? 
a a 


A No, 
Ee 


MR. COHN: Excuse me just one minute. 

THE COURT: Okay. 

MR. COHN: Nothing further, your Honor. 
CROSS EXAMINATION 


BY MR. RICH; 


Q Mr. Mogell, you as a publisher know that under 
the copyright law the publisher does not have to give a 
license to a record company, isn't that correct? 

A I--well, the way I know it, I don't believe 


the first record--1 mean I have to on the first record, 
but if a record comes out anybody could record the song 


and come out with it the next day under the Statutory rate, 


Q Is it your understanding that a publisher must 
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: grant a license to a record company that comes out with 

3 your song? 

4 A Yes. | 
5 THE COURT: For what kind of song? 

6 MR. RICH: If they record one of mr. Mogell's 

7 publishing company's songs. 

. Q Are you saying that your company must issue a 

9 license to the record company which records one of your 

10 company's songs? 

il A Through the Harry Fox office, yes. | 
12 Q In other words, this is obligatory on you to 

13 | issue a license, you cannot refuse to issue a license, is | 
14 that what you are saying? 
15 A The first time--for instance, if I have a brand 
16 new song and someone is aware of the song, I do not have 

17 to issue a license if 1 do not want to. 

18 Q Are you saying that you must issue a license 

19 after the first record comes out? 
20 A Yes, if it is under the terms, under the statu- 
21 tory terms. 
2 Q And you have been a publisher for 25 years ur 

a thereabouts? 

2 MR. COHN: I think we have had it three times. 

5) 


MR. RICH: Excuse me, Mr. Cohn. 
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THE WITNESS: Yes, 


2 THE COURT: Let me ask you this: Suppose you 

3 are just publishing a song, sheet music; are you saying 

4 that you do not have to license anybody to record that 

5 song? 

6 THE WITNESS: I have never printed a sony unless | 

7 I had a record. 

8 THE COURT: Okay. I thought that is what you 

9 were telling me. 

10 THE WITNESS: In Other words, let us Say I have 
1] @ brand new Song. A song was given to me and a company was 
12 interested in the Song. If they are aware of i; 422 

13 want to give them a license I can refuse a license if |] 
14 want to, 
15 THE COURT: I got that--in other words, if you | 
l€ can refuse a “icense you do not have to have it recorded? 
17 THE WITNESS; That is right. 
18 THE COURT: So your understanding is you can't | 
19 publish it and you just do not have to issue anybody a 
70 license to record it; right? 
21 THE WITNESS: Yes, I haven't. That has been 
a my experience. | 
23 THE COURT: Okay, but that ig your understand- | 
24 ing. 
m5 | 
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THE COURT: But once you have licensed one 
person to record and they have issued a record, then other 
people are entitled to the compulsory license? 
THE WITNESS: That is right. 
THE COURT: Okay. 
BY MR. RICH: 

Q Maybe there is some confusion on this, Mr. 
Mogell. You are talking about a compulsory license as 
distinguished from a license that you as a publisher would 
issue to the record company. 

Is there such a distinction in your mind? 


A Well, yes, it is, as I explained to the Judge, 


that if I have a song and I do not want to give it out, 
and it hasn't been recorded, I don't have to give a license. 
I can just hold back the song. 

Q Isn't it a fact that once a song has been 
recorded the publisher is not obligated to give a license 


to another record company that comes out with the same 


recording? 

A No. 

Q Are you familiar with a filing of the notice i 
of use? 

A Yes. 


Q What is a notice of use? 


| 
| 
| 
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THE COURT: What does this have to do with his 
direct? 

MR. RICH: It has to do with his credibility as 
a publisher. It is not so, what he is saying. I'n trying 
to bring this out. I'm going to his knowledge as a music 
publisher in the business. This man has taken the stand as 
an expert, and I have a right to show that he is not an 
expert. 

Sn COURT: The problem with Mr. Cohn calling 
this witness is that it envisaged cross. I will say to 
you that what this witness told me I knew already, and 
that is ti. t you do not talk about reserves in a Harry Fox 
audit, un ess you are dealing with manufactured and sold. 

Furthermore, Mr. Berman testified that the 
usual licensing provisions are based--are for royalties 
based upon records manufactured and sold. 

On the other hand, I am dealing here with the 
question whether that usual practice was varied from, to 
put it inartfully, by particular contracts. So neither this 
witness nor Mr. Berman has told me that it is impossible 
for people to provide what they want to provide in their 
contracts J 

Now can't we leave it «t that? 


MR. RICH: Yes, your Honor. 1 just want to 
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2 bring out a very simple point. 
3 Q Isn't it a fact that a publisher does not have 
4 to issue a license to a record company after a song has 
5 already been recorded by another record company, and then 
6 if the second record company wants to record the song and 
7 the puodlisher will not grant them a license, that the second 
8 record company will then file what is called a notice of 
9 use? Isn't that correct? 
10 A I insist on the sieenae: 
ll Q I'm not asking you what you insist on. 
12 A Well. T'm only going by what I insist. 
13 Q Please, Mr. Mogell. Isn't it a fact that the 
14 second record company that comes out with a song that is 
15 recorded by the first, that it must then file a notice of 
16 use or request a license from the publisher of the song? 
7 Isn't: that correct? 
18 A That is right. 
19 Q And if it files a notice of use and does not 
20 obtain a license from the record company, then the second 
21 record company will come in under a statutory provision of 
2 Title 17 of the Copyright Law, isn't that correct? 

2B A That is correct. 
nA Q And in that event if he has not received an 
25 actual .icense, that he will have to pay, pursuant to the 


B3 
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statute, isn't that right? 


A Yes, 

Q And the statute provides that it be paid on the 
basis of records manufactured? 

A Yes. 

Q Not on records manufactured and sold? 

A No, manufactured and sold. 

Q That is your understanding of the statute? 

A Yes. 

Q Now you say that the Harry Fox Agency has given 


you audit reports? 

A Yes. 

Q Isn't it a policy of the Harry Fox Agency not 
to give copies of the audit reports to the publisher? 

A No, I did not say that they send me the actual 
audit that they have done. They send me the results of the 
audit they have done, which I am concerned about. 

Q In other words, if they settle with a particular 
record company they tell you what it is that your publish- 
ing company is entitled to? 

A That is right. 

Q And they don't give you any breakdown, isn't 
that correct? 


A I don't recall. 


ee SSS 


es = 8 B 


49la 


mk jp Mogell-cross 429 

Q Right. Isn't it a fact that they do not give 
you a statement as to how they arrived at that figure; 
they just send you a check and say they conducted an audit 
and send you a check? 

A No. Sometimes they send me a statement where 
they collected xX amount of dollars and proportionately this 
belongs to me. 

THE COURT: And they tell you the basis and they 
tell you that it related to reserves or this and that? 

THE WITNESS: I don't remember, 

MR. RICH: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. COHN: 

Q You do recall that reserves have been ight 
with in various reports that you have received? 

A Yes. 

MR. COHN: That is all. 

THE COURT: Thank you very much. 

Now that calls upon you-- 

MR. RICH: Your Honor, the witness just said 
something to the contrary before the question just put, 
that he did not recall. 

MR. COHN: Can he argue that in summavion? 


THE COURT: You are excused, Mr. Mogell. Thank 
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you very much, 

(Witness excused.) 

THE COURT: Now, as I understand it, the main 
order of business now is to have Mr. Schroeder testify. 

MR. RICH: Yes, your Honor. 

THE COURT: And/or Mrs. Schroeder, so why don't 
we proceed. 

MR. RICH: Yes, and also Mr. Straus, 

THE COURT: Well let us go with the Schroeders. 

MR. RICH: Your Honor, there are a few things. 
I requested from Mrs. March the original pre-trial order in 
this case. I would like to have that marked as a Court's 
Exhibit. 

THE COURT: What does that have to do with the 
Schroeders' testimony? 

MR. RICH: Well, your Honor, I feel I might as 
well get at it now before we get on to other things. 

THE COURT: We have a lot of loose ends, 

MR. RICH: I tried that at the last session and 
I couldn't get it in. I would like to have it marked in 
evidence. It goes to various points raised so far, and I 
would like to have it marked. 

THE COURT: We have a lot of loose ends to be 


taken care of-- 


> = es 
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MR. RICH: Your Honor, this is one of them. I 
would like to have that marked in evidence. 

THE COURT: Okay. Here is the Original pre- 
trial order of August 9, 1972--hand it to Mr. Rich. 

(Handing.) 

MR. RICH: Your Honor, I would like to offer 
this in evidence as either a Plaintiffs' Exhibit or as a 
Court Exhibit. 

MR. COHN: Is that the pre-trial order? What 
is your usual policy? 

THE COURT: Mark it as a Plaintiffs' Exhibit 
for identification. 

MR. COHN: Is that your usual policy, to take 
a pre-trial order in evidence? 

THE COURT: It is all right. 

MR. COHN: I couldn't care less. 

THE COURT: It is received on the express under- 
Standing that to the extent that anything in that order is 
contrary to the ultimate pre-trial order and stipulation 
of June 5th, and the June Sth stipulation supercedes that 
order, so that there will be no confusion about that. 

Plaintiffs' Exhibit 17 is received under those 


conditions. 


(Plaintiffs' Exhibit 17 received in evidence.) 
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THE COURT: Okay. Are you ready to call your 
witness? 

MR. RICH: Yes, your Honor. I would like to 
introduce or offer-- 

THE COURT: All right, have it marked for iden- 
tification. 

MR. RICH: This is a pre-trial memorandum of 
the defendants. 

(Plaintiffs' Exhibit 18 marked for identifica- 
tion.) 

THE COURT: Are you offering that now? 

MR. RICH: Yes, your Honor. 

THE COURT: Is it the defendants' memo or what? 

MR. RICH: Yes, it is. It is the defendants' 
pre-trial memorandum. 

MR. COHN: Your Honor, do we receive into evi- 
dence memoranda of law? J mean, this is going to set a-- 

THE COURT: What are you referring to, Mr. 
Rich? 

MR. RICH: There is an admission in there the 
plaintiffs and the defendants both entered into the licenses 
which are the subject of this action. 

THE COURT: All right. What are you particularl 


talking about? ° 
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MR. RICH: Can I see that for a moment, your 
Honor? I can read it right in, 

(The Court hands to Mr. Rich.) 

MR. RICH: It says: 

"This action concerns one hundred and twenty 
(120) musical compositions in which plaintiffs allege owner- 
Ship of all right, title and inte~est, including copyrights, 
(A full list of such compositions, together with the dates 
of the respective license agreements, copyright certificate 
numk2rs and dates on which the respective copyrights were 
obtained, is included in plaintiffs' pre-trial memorandum, 
pages 3 through 7.) 

“The parties do not dispute that the aforemen- 
tioned eehanieas license agreements were entered into by 
the parties," 

MR. COHN: Now, your Honor, I object to the 
receipt of this for two reasons: 

First of all, this was prepared apparently a 
number of years befcre--certainly before a year and a half 
ago when we came into this case and reviewed it. We do 
not adopt-- 

Do you have a date on which you say this was 
filed? I see it is the Beldock firm, so I know it is some- 


time before a couple of years ago. 
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Do you know how many years ago, Mr. Rich? 

MR. RICH: I believe that was in about the 
niddle of 1971, 

MR. COHN: All right. your Honor, this is 
Something that was filed some four years ago. We have 
been in this case about a year and a half. 

Since that time, and since we have made an 
investigation, and since we have had the advantage of help- 
ful pre-trials under your Honor's aegis, I think that 
situation has substantially changed. 

I took the liberty, after our last hearing, of 
forwarding to your Honor an April letter which we have 
sent to you with a copy to Mr. Rich, in which we had en- 
closed a copy of one of United Artists licenses, and 
asserted o:-r contention that every recording covered by 
the action in this case was originally licensed by Mr. 
Schroeder and his interest to United Artists as a distribu- 
tor and Musicor as manufacturer under a Musicor label. 

THE COURT: What I am going to do is this, I'm 
going to receive it into evidence, any admissions of this 
kind, and I at the same time will have to determine what 
weight to give them. 

I have not been asked to treat them as binding 


or as precluding your present arguments, Mr. Cohn, and 


| 
| 


2 


w 


18 


19 


a a a 


therefore I won't treat them as a binding admission pre- 
cluding your argument, 

Obviously, if an attorney back in 1972 made 
an admission which turns out to have been made before 
everything was known, that reduces the weight of that 
admission, but that is really the issue here, so I will 
receive it. I think it is admissible On the basis that 1 


have stated, 


have the Original marked, please, as Plaintiffs' Exhibit 18, 
(Plaintiffs' Exhibit 18 received in evidence.) 
MR. COHN: JI would also make the point that I 


do not think a pre~trial memorandum of law prepared by a 


THE COURT: All right. 


MR. RICH: Your Horor, there was reference in aaa 
that pre-trial memorandum to the Plaintiffs' pre-trial 
memorandum, pages 3 through 7. 

Your Honor may have that there, too. That is 

XX% 


the one that was served on June 18, 1971, 


MR. COHN: Your Honor, weuld it be possible to 


have the witness testi‘ and then if we have some of his 


17 


18 


19 


e 


22 
23 
aA 
25 
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documentation to do it at some other time? 

THE COURT: Well, I would rather have that done 
now. I think we have just one _ ore thing to do, isn't 
that right, Mr. Rich? 

MR. RICH: That is correct, your Honor. 

THE COURT: What is the date of this final 
document. 

MR. RICH: It was served, your Honor, on June 
18, 1971, and it is called plaintiffs’ pre-trial memoran- 
dum, 

THE COURT: Let me see that, please, 

(Mr. Rich hands to the Court.) 

THE COURT: (After examining) Okay, let us 
have the original marked, too--I will receive that. 

MR. COHN: The same objeciion. 

THE COURT: T’ = same objection. I will over- 
rule the objection. 

(Plaintiffs' Exhibit 19 received in evidence.) 

THE COURT: Now, can we go to a witness? 

MR. RICH: Your Honor, I call as my next wit- 
ress Aaron Schroeder. 

AARON SCHROEDER, called by the plain- 


tiffs, sworn. 


18 


19 
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DIRECT EXAMINATION 
BY MR. RICH: 

Q Mr. Schroeder, are you associated with the 


plaintiff companies, January, Arch and Sealark? 


A Yes. 

Q Are you an officer of those companies? 

A Yes. 

Q What office do you hold? 

A President. 

Q Can you tell me when you became associated 


with those companies? 
A In 1960, 
THE COURT: I am three feet from you and I 
cannot hear you. 
THE WITNESS: In 1960. 
Q Mr. Schroeder, have you been an active p:blisher 


since that time? 


A Yes, sir. 

Q Are you also a writer and a producer? 

A Yes, I am. 

Q In the record and music field? 

A Yes. 

Q Could you tell the Court what your duties and 


responsibilities have been with these companies? 


10 


1] 
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A I have always been involved in the creative 


areas, and my wife, Abby Schroeder, has always been con-- 


cerned with the administrative duties of the business. 
My work in the business is to evaluate the 

music of new writers, help direct their careers, write songs,| 

produce records. 
I have never been concerned with any of the 

administrative duties of the business, musi- Publishing or 

of records. 

Q | When you refer to administrative duties, are 
you referring to the licensing of a composition, the 


royalties that are payable to a writer or receipts from «4 


record company--is that the sort of thing that mrs. Schroeder 
is involved in? 


| 
A Yes. I never got into those. 


Q And has that been the division of responsibilitieB 
back, say, to 1962 and forward until this date? 
A Yes. 


Q Since 1962 who at the publishing companies would 


want to make a decision as to whether or not to grant a 
request by a record company to license one of January, Arch 
or Sealark compositions? 

A I'm sorry, Mr. Rich, would you repeat that? 


I cid not hear the question. 


_ 


i) 


22 
23 
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Q I am sorry. Who at the plaintiff companies, 
January, arch and £valark, would have been the responsible 
persons =ince 1962 to license their musical compositions? 

A Mr. Schroeder. 

Q To your knowledge, Mr. Schroeder, have you ever 
authorized the issuance of licenses going back to, let us 
Say, 1960? 

A No, sir, this was never my domain. 

MR. COHN: I'm Sorry, I did not hear that. 


(Answer reed.) 
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t4 am 2 Q Mr. Schroeder, you were not present on the first 


3 day of this trial last week, and Mr. Talmadge had taken the 
4 Stand and testified to certain conversations that he alleged 
5 that he had with you, and I am going to read you from the 
6 transcript and ask you whether or not you had these conver- 
7 Sations with mr. Talmadge. 
Just to preface that, Mr. Talmadge had testified 
‘ that he had received a batch of licenses, had somebody return 
10 the licenses to a Party, and then he received the licenses 
11 | again bearing Mr. Talmadge's Signature. 
2 THE COURT: What page are you reading from? | 
| 
13 MR. RICH: Page 295, your Honor. 
sad THE COURT: All right. 
15 Q “6 When you received these licenses back 
16 two or three weeks later with the Signature Purporting to 
M be yours, what Gidi you do ? 
18 wh I called up Mr. Schroeder. 
19 ef > Tell us what you said to mr. Schroeder and what he 
20 Said to you, as best you can recall? 
21 wg I was very upset about these licenses 
2 coming back to me with a signature which was not mine and 
3 I called up Mr. Schroeder and said look, what the hell is 
a going on here. I have received these licenses with a 
25 


Signature that is not mine" 
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441 


THE COURT: That is absolutely no reason to read the 


record of a previous day. 


Youcan ask this witness questions about whether 


he had any conversations with Mr. Schroeder -- 
You don't have to read the record. 


MR. RICH: All right. 


Mr. Talmadge 


Q Mr. Schroeder, maybe we could simplify this, 
RI AREAS RET ETE CATA ASIANA IRS, DRS NRC LR RNIN 


did you ever have any conversations whatsoever with 
A RR RE ETA ATER NANO! tL ATONE ITA BR IT RANI 4 CNN LALA SN ROME 


Mr. Talmadge back in 1974 or 1965 concerning the licenses 


issued by January, Arch and Sealark to Musicor? 
Se EE 


A Tt is conceivable, but I can't recall any, and 
8 Ses aa ARC > RRS NPE BREST ADEA AEY NE RY NOOR SRST DS ROR AANA 


certainly if there were any, they wouldn't have been held 
SABA ARNTAREE THON CW NBIMRE RESIN SNL NS I ARI, APRS ON aT MERLIN IN SEI ALESSI AD, AEDST AROMAS SISOS A TL Re At 


solely by me, but this was again Mrs. Schroeder's area 


ATR ROU LRN ALS EN a ae aN EAR eet ENE 


of the business. I never made any decisions having to do 


TT _E———— 


with licensing or any of that. 
| ARATE: | ILE TUR EL ORCL AS SSN TRIN T OSE 


Q Mr. Schroeder, did Mr. Talmadge ever tell you in 


1964, 1965 or any time after that, that he received back 


licenses issued on behalf of January, Arch and Sealark 


bearing a signature‘ that was not his? 


A No, I don't remember that at all. 


Q Did you ever have a conversation with Mr. 


Gey 
Talmadge in 1974, 1965 or thereafter when Mr. Te 


ge told 


you that he or Musicor was operating from and using 


licenses from United Artists and therefore didn't see why he 
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had to use the licenses from January, Arch and Sealark to 


Musicor? 
A No. 
Q Did Mr. Talmadge ever discuss with you or did he 


ever request from you a license that pre 1974 Gene Pitney 

recordings which were distributed by UA should be licensed 
by January, Arch and Sealark at the rate of a penny and a 

half? 

A Absolutely not. 

Q Did you ever agree with Mr. Talmadge that record- 
ings contained in albums issued by United Artists and 
previously distributed by United Artists would have a 
one and a half cent rate for recording done either prior to 
May 8, '64 or prior to 1964? 

A NO; S25. 

Q Did you ever tell Mr. Talmadge that licenses that 


were sent on behalf of January, Arch and Sealark were clerica 


errors? 
A No. 
Q Did you ever tell him that those licenses had no 


bearing on the United Artist license? 
A Never, no. 
Q Did you ever tell Mr. Talmadge that he should 


disregard the licenses sent by Ilarry Fox on behalf of 
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2 | January, Arch and Sealark to Musicor? 

3 A No, sir. 

4 Q Did you ever discuss with him the dates contained 

5 On licenses sent by larry Fox on behalf of January, Arch and 

6 Sealark? 

7 A No, sir. 

8 | Q M.. Schroeder, Mr. Moelis appeared in court this 
— 

9 | morning and testified with regard to a letter that he had 

10 | written to Musicor which had been marked in evidence. | 

ll Mr. Schroeder, do you recall having a conversation with Mr. | 

12 Mgelis about a one and a half cent rate on all pre 1964 

1s recordings, if used in albums? 

14 A No, I do not recall that conversation at all. 


15 And .f it were held, if it is possible that it were, 
ee 


16 certainly Mrs. Schroeder would have been there because I 

17 don't discuss these areas -- 

18 MR. COHN: Excuse me, your Honor. I move to 

19 Strike from the records "if it were at all" -- 

20 THE COURT: I will deny that motion. The answer 

21 stands. 

22 GO ahead. 

23 Q Mr. ochroeée«r, to your knowledge did Musicor or any 
2A of its representati es ever advise you or January, Arch and 
25 


Sealark before this tr: al that the licenses issued by 
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to this trial that Musicor did not execute the licenses whic 


1 
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2 Fox to Musicor were incorrect in any way? 
: A No, sir. 
‘ Q To your knowledge, did Musicor or any cf its 
3 representatives ever advise you or the plaintiffs prior to 
6 P : ; 
| this trial thatalthough some of the licenses provided for 
7 , 
a two cent royalty, that the licenses were actually a 
8 
penny and a half? 
9 
A No. 
10 : ‘ ; P 
| Q Did Musicor or any of its representatives ever 
a] advise you or the plaintiffs prior to this trial that 
12 : , ; wu 
although the licenses were issued on the basis o* roy: * ies | 
13 , 
to be paid on records manufactured, that the licens2s 
14 F 
should properly have proviced for the payment of re -lties 
. on the basis of records manufactured and sold? 
1 
. A No -- 
17 
MR.COUN: Just a second. 
18 P ie on : 
When I get up, it means Ii might be making an 
” objection to the Court, so yo! don't answer. Did that say 
aad advise you or any representat’ - of Plaintiff? 
21 P ; 
MR. RICH: That is right. P 
22 ; 
MR.COHNN: No objection. 
23 ‘ ‘ ; 
Q To your knowledge, did Musicor or any of its 
mn representatives ever advise you or the Plaintiffs prior 
25 
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were iss: ed by Harry Fox on behalf of January, Arch and 
Sealark and which have been marked in evidence, and I believe 
that you have seen them before today. 

THE COURT: 1, 2, 3 and 4. 

Q Exhibits 1, 2, 3 and 4? 
A No. 

THE COURT: If Mrs. Schroeder was the business 
end of this, can't we go ahead with her? 

MR.RICH: No further questions. 

THE COURT: And could I ask that in the interests 
of efficiency, we can defer the cross examination of Aaron 
Schroeder and let us get Mrs. Schroeder on the stand and see 
what she had to say, and maybe we will get a better idea, 
better side of the case. Can we do that? 

I'd like to defer cross of Aaron Schroeder. 

MR. COHN: Sure. Anything you want. 

As long as you let me eat lunch. 

THE COURT: Why don't you step down. 

(Witness steps down .) 

THE COURT: Mrs. Schroeder, would you take the 


stand 
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ABB Y¥ SCH ROEDER, called as a witness by 
the plaintiffs, having been first dvly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. RICH: 

Q Mrs. Schroeder, are you associated with the 


plaintiffs' companies, January, Arch and Sealark? 


A Yes, I am. 

Q Are you an officer of those companies? 

A Yes, I am. 

Q Whoat office do you hold? 

A Vice president. 

Q How long have you held that office? 

A Since 1962 or '3. 

Q Is that when you became associated with those 
companies? 

A No, I became associated in 1961. 

Q Would you tell the Court vour duties and 


responsibilities with tiese companies? 


zs £& B B 


A I hav.dle the administrative responsibilities, domes 
tically and internationally, I summarize all the licensing, 
all the accounting functions, both receivable and payable, 

I mostly sign the checks, I negotiate licenses with record 


companies. I do all the business functicns of the business 
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or supervise them, I should Say. 

Q And Mr. Schroeder Previously testified that his 
area of responsibility with the companies are in the 
creative part of the business, is that correct? 

A That is correct. 

Q Did you and Mr. Schroeder have the same duties 
and .- ponsibilities going back to 1962? 

A Yes, sir. 

Q Since 1962 until this present time who at the 


plaintiff companies would make the decisions as to whether 
Or not to grant a request by a record company to license one 
of plaintiffs' musical compositions? 

A I would. 

Q To your knowledge, has anyone at the plaintiffs be- | 


Sides. you since 1962 ever issued Or authorized the 


| 

issuance of a license at less -- let me say issued and 
authorized the issuance of a license? 

aA No one would ever do that but me. 

Q There came a time, did there not, when January, 
Arch and Sealark utilized the services of Harry Fox? 

A Yes. 

Q And it utilized their services at least in 1964, 
the latter part of ‘64, some time in ‘64, and thereafter? 


A Absolutely. 
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Q Youhave examined, am I correct, Exhibits aga 


&=* 


3 and 4; those are the licenses that were issued from 


Harry Fox to Mus‘cor? 
A Yes, I have. 


Q Are those true copies of licenses recieved by the 


Plaintiff companies from the Harry Fox agency? 
A Yes, they are. 
Q 


Did you receive or did the plaintiff companies 


receive those licenses from Harry Fox with the same con- 


tents as they are here in court, in other words, with the 


same names and provisions -- 


THE COURT: She has -~ready said these are the 


licenses. llow could they have different contents? 


QO Did you ever or didthe plaintiffs' companies 


ever receive any unsigned licenses issued to Musicor? 


A No, sir. 


Q Did you ever have any discussions with Mr. Arthur 


Talmadge or anyone else at Musicor before the licenseswhich 
involved in this case were issued by Fox to Musicor? 

A Yes. 

Q Could you tell us with whom you had these dis- 


cussions, when, and what was said? 


A There were telephone conversations between Mr. 


Talmadge ar? myself. I can go back to June of 1964 when 


Senta Wage + pe 
Oe, C 
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the sale agreement between Mr. Schroeder and Mr. Talmadge 
had not yet been signed, although dated earlier. 
Mr. Talmadge spoke with me about the possibility of our 
granting rights to Musicaronce he had the company, on old 
product that he might repackage. 
And I told him that it was against our general 
policy, however, in the Spirit of cooperation we would 
certainly take each one as it comes and try to work this 
Out with him. Then 1 asked him to please let me know the 
effective date when United Artists would cease to distribute 
and manufacture the records and when Musicor would take up 
the distribution and manufacture on its own, and he said 
he would let me know. 1 waited several months. It was 
inte the fall of 1964 and I called a few times, and 
Mr. Talmade advised me that it wasn't finalized with United 
Artists, he didn't have the date. Anu I didn't get the date 
until December of 1964, and I am not quite sure if it was 

from Mr. Talmadge himself or Someone at Musicor or even 
United Artists, I may have called United Artists, and as soon 
as I had that date of the changeover of distribution and 
manufacture, I instructed Harry Fox to issue licenses to 

the Musicor Company for a list of recordings which we supplie 
to Fox. 


And I instructed the Fox Agency at that time to, 
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2 While they were dating the licenses in che current month 
3 of December, to certainly make them Letroactive to the date 
4 of distribution by Musicor, , ich is a normal thing to do 
5 ! in the business. 
| 
6 I also . -‘ucted Al Berman of -- I gave these 
7 | instructions directly to Mr. Berman -- I told him that the 
8 licenses were ty be issued for €ach use and not by compo- 
9 Sition, but by record number so that there would be no 
10 cross collateralization. I also instructed nam to issue 
1] those licenses on the basis of records manufactured. 
12 i Q Before you had this conversation with mr. Berman, 
I 
13° | as you just testified, dia you have conversations with anyone 
14 at Musicor with regard to the royalty rate, i; other words, 
15 the issuing of licenses at less than two cents? 
16 | A Yes, I did, Again, I spoke with Mr. Talmadge several | 
17 times between the summer and the fall of 1964, and in One of the 
18 conversations he told me that they were Putting out, whether 
19 


it was one Page or two, I can't tell you the number of 


20 Pages, but he gave mé various titles on which ie reque sted 


21 a lower rate Pursuant to our earlier conversations in June, 
ad and I didin fact grant those rates and put them in writ- 
23 ing in a license as I would always do. 

24 Q That was Part of your instructions to the 

25 


Harry Fox Office? 
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A Absolutely. 


Q To grant the lower rate on those Particular re- 
cordings? 

A Yes. 

Q In and among Exhibits 1, 2, 3 and 4, mrs. 


Schroeder, there are licenses that are issued at less than 
two cents; for example, Aladdin's Lamp, Brandy is My True 
Love's Name, Nello Mary Lou, I Laughed So Hard I Cried, 
I Love You More Today, Keep Telling Yourself Little Betty, 
Falling Star, Sure Fire Bet, Today's Teardrops -- 

MR. COHN: Your l'y.or, the titles are delightful. 
If we can Say there are a certain number of licenses that 
Provided one and a half cents, not two cents, without reading 
it tohim -- 

THE COURT: We don't have to read it to him. 

Q Among others, Mrs. Schroecer, were those the 
royalty rates that you agreed to with mr. Talmadge and then 
instructed Mr. Rienen ox someone at Harry Fox to incorporate 
in the license agreements? 

A Yes, sir. 

THE COURT: We will break for lunch. 


(Luncheon recess.) 
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AFTERNOON SFSSION 


2:15 p.m, 
ABBY SCHROEDER, resumed. 
MR. RICH: Off the record. 
(Discussimoff the record.) 
DIRECT EXAMINATION (Continned) 
BY MR. RICH: 
@) After these discussions thatyou had with the 


Harry Fox Agency, Mrs. Schroeder, did Harry Fox send out 


licenses to Musicor in December of 1964? 


A Yes, they did. 
Q And are those the ones that are dated December 

19842 | 
A Yes. | 
Q And do you know that through conversations that 


you had with anybody at the Fox Agency? 

A They send us a confirmation copy in blank to notify 
us -~- that is our notification that the licenses have gone 
Out. They send us. last copy. 

In other words, that we dispose of whe; the signed 
agreements come in. 

Q After the licenses were sent by the Harry Fox 


Agency, Mrs. Schroeder, to Musicor -- 
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COURT: Wait a minute. You are saying that when 


Proposed licenses to the licensee for signature 


a last or blank copy for your in formation; 


WITNESS: It merely says "confirmation". 


COURT: Okay. 


Then after the licenses are fully executed do 


receive copies? 


THE 
THE 
licenses that 
THE 
THE 
THE 
THE 


Q Mrs. 


WITNESS: Oh, yes. 

COURT: And did you receive copies of the 
were involved within this action? 

WITNESS: Absolutely. 

COUR’: Okay. You received signed copies? 
WITNESS: Yes,sir. 

COURT: All right, go ahead, Mr.Rich. 


Schroeder, after Harry Fox sent out these 


licenses in December of 1964 did you have a conversation 


with Arthur Talmadge? 


A Yes. 


I recall that Mr. Talmadge did call me and 


he said that he had received a large number of licenses from 


the Fox office and he wanted to know what they were for, 


and I told him, pursuant to our several conversations, 


Be eS : ‘ : 
that once I had the effective date of Musicor estab shing 


its own manufacturing and distribution, these were the 


ei ee ‘a 
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licenses to Musicor, that. the United Artists licenses were 


only valid while United Artists was manufacturin d 


distributing, they were paying royalties. They had 


ceased to do that so that they couldn't Pay anything, and 


I would have to have new licenses with the company, Musicor. 


MR. COHN: May I have that answer read back? 


THE COURT: Yes, let us have the whole answer 


read. 
(Read. ) 
THE COURT: Okay, Mr. Rich. 
9 And what did Mr. Talmadge say? 
A As I recall, he asked me about the date of the 


licenses and I explained to him:that while the date was 


in December itwas the us i f ney 


and ourselves to date a license back retroactively, either 


to the release of a record, in the case of one situation, 


or to the effective date of m 


| 
anufacturing and distribution. | 
| 


I also pointed out to him that we had issued 


licenses for each us? and Dot cpap overall basis of 
TEMPE en NN 


musical compositions. 


I believe that was the basis of the conversation. 
Q And did Mr. Talmadge respond to you? 


A He told me that he understood, in words of that 


nature. 
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MR. COHN: I am sorry, I diinot catch that. 

(Answer read.) 

Q Now, Mrs. Schroeder, after the licenses which are 
dated December 1964 was sent out,other licenses -- and 
I think those are parts of Exhibits 1, 2, 3 and 4 -- were 
also sent out? 

A Yes. 

THE COURT: You know, if you would look at the 
group of iicenses, there was some in October, there was some 
in November,there was some in December, and some in 1965 -- 
in June 1965. 

MR. RICH: That is right. 

THE COURT: Are you not concerned with anything 
that happened in October and November? 

MR. RICH: Your Honor, I do not want to offer 
testimony as to when those licenses were sent out -- 


whether that was part of the December licenses or sent out 


before. 
Q Mrs. Schroeder, the licenses that were sent 
out, I think -- there are licenses that are dated in 


October 1964, in addition to the licenses that are dated 
in December 1964, and of course there are licenses in 1965 -- 
THE COURT: Put your question. 


Q -~ various datesin 1965. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUS! 
FOLEY SOUARE NEW YORK NY — 791.1070 


Pots we oe 
BA 
518a 
1 mkbr Mrs. Schroeder ~girect 456 | 
2 tits COURT: How did this come about? 
3 MR.RICH: Pardon me, your Ilonor? 
* aq THE COURT: How did this come about? 
5 MR. RICH: Yes. | 
6 | Q What are the circumstances of those licenses being | 
7 sent out? 
| 8 | A Without: seeing the titles, I would probably 
| 9 be able to give you specific information, hut without seeing 
| 10 the titles I would think that as licenses are requested 
1] by a record company, we request Harry Fox to send hem out, 


12 or the request would go to the Fox Agency and they are 
! 
sent out in the normal course. | 


If we know of the release of arecord we will send | 
| 
15 out a license -- we will instruct Harry Fox to issue a li- | 
16 cense. | 
17 Q And those ala would have been made in | 
18 October 1964, the request for that license might have been | 
19 made at or about that time or shortly before that time, | 
20 is that right? | 
21 A That or we noticed a release of a record in the | a 
22 trade papers -- once we see a release and we get the in- | 
j 
23 | formation from the record company or the record label, | 
24 
25 Q Did Musicor ever send or return any licenses in 
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1964, 1965 and 1966 directly to Jan 7, Arch or Sealark? 

A Never. 

Q Did January, Arch Or Sealark ever Send licenses 
-2 Musicor in that period of time? 

A No. 

Q Did anyone at January, Arch or Sealark insert 
the name Art Talmadge on any of the licenses? 

A No. 

Q I note that some of the licenses contain the 
name of licensees that are in the packages marked l, * As 
3 and 4 -- contain the name ©. Spinoza an Blanche Wilson, 
who appear to have Signed on behalf of Musicor. 

Do you know whetner ti.ose Persons were associated 

with Misicor in 1964 and 1965? 

A Curis Spinoza was, and may still be -- he was, 
I think. the sales manager or sales promotion, and he 
Signed licensas in October of 4, as I recall, and Blanche 


TH’ CORT: Chris? 


THE WiTnoSs: Chris Spinoza. 
A (Continuing) Blanche Wilson, I recall, was an 
employee of Musicor -- I cannot tell you what her position 


was. 


THE COURT: What was that last answer? 


(Answer read.) 
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Q lirs. Schroeder, in the publishing industry 
is it usual for employees of record company to sign the 
name of arother person on mechanical licenses? 

A Absolutely usualy, yes. 

Q Did you ever receive a license from Harry Fox 
Agency which was issued to Musicor witnout the signature 


of someone Signing on behalf of Musicor? 


A Never. We would rever get back a license 
unless it was Signed. It goes to Harry Fox office. 
Q To your knowledge, has January, Arch or Sealark 


ever granted a record company a mec..anic-i lice), 2 w .thout 
reducing the terms of that license to wri ing? 

A Never. 

Q To your knowledge after 1962 has Mc. Schroeder 


ever granteda mechanical license to any company without your 


consent? 
A Definitely not. 
THE COURT: Anything else? 
MR. R{Cll: Yes, your IIonor. 
[I would like to have this marked for identifi- 
cation. 
° (Document marked Plaintiffs’ Exhibit 20 ‘for 


identification.) 
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BY MR. RICH: 


Q Mrs. Schroeder, I show you a copy of an agreement. 


It is dated May 8, 1964, between Aaron Schroeder -- 
THE COURT: Why don't you ask the witness what 
that is. 
R. RICH: Okay. 

Q Mr. Schroeder, I show you a document and I ask 
you if you know what that is (handing). 

A (After examining) his is a production agree- 
ment between Musicor a Aaron Schroeder. 

Q Mrs. Schroeder, the agreement is dated May 8, 
1964. Do you know the date that this agreement was 
actually made? 


A It was June 8th or subsequent thereto. 


Q Prior to the date this agreement was signed, 


was an agreement reached with Mr. Talmadge or Musicor about 


the rates on songs published by Siasceaiaie Arch, Sealark? 
MR. COHN: I do not object to "Did you have a 
conversation with Mr. Talmadge", but I do object to 
"Was there an agreement reached." 
MR. RICH: All right. 
’ THE COURT: First of all, you have not offered 
Exhibit 20 yet. 


MR. RICH: All right, I offer it in evidence. 
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2 MR. CONN: No objection. 
3 THE COURT: I will receive it. 
xx 4 (Plaintiffs’' Exhibit 29 was received in 
5 | evidence.) 
i! 
6 | THE COURT: Is Exhibit 20 the agreement providing 
7 for Mr. Talmadge to buy out Mr. Schroeder's half interest | 
8 in Musicor, or was there something else? | 
! 
ol THE WITNESS: What I just saw is a production | 
| 
10 agreement which was released. | 
1] THE COURT: Why do we need it? What interest | 
12 || do we have in the Production agreeme . | 
13 MR. RICH: Your llonor, this is the acreement which | 
! 
14 incorporates a Provision that the songs of January, Arch | 
| 15 and Sealark will be licensed a certain rate. 
16 | | 
17 | 
18 | 
| 
19 | 
20 | 
21 
22 ! 
| 
d | 


T2 
Bl 
PoM. 


: 2 82 SB 


eljp 1 Mrs. Schroeder-direct 461 

THE COURT: Licensed from whom to whom? 

MR. RICH: Licensed from January, Arch and 
Sealark to Musicor. There is a provision concerning the 
licensing of songs. 

THE COURT: Let's see it, 

MR. COHN: Of course, we totally disagree with 
Mr. Rich's interpretation of the agreement. This is with 
relation to subsequent things, not at the time of the 
agreement with United Artists. 

MR. RICH: If there was an agreement about the 
payment of royalty at or about the time this agreement was 
made, it also would have been incorporated in possibly the 
Same paragraph, 14. 

MR. COHN: That is a totally different issue. 
Your contention is, as I understand-- 

THE COURT: Just one second. 

(Pause.) 

THE COURT: What was the purpose of this pro- 
duction agreement? What was it? 

THE WITNESS: It was part and parcel of the 
purchase-- 

° THE COURT: What part and parcel was it? 
THE WITNESS: It was for Mr. Schroeder to con- 


tinue to produce Gene Pitney recordings in order to derive 
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royalties and other benefits. 

THE COURT: You mean to actually manufacture 
or arrange for the manufacture? 


THE WITNESS: No. Musicor would do the manu- 


| 


facturing and distribution. Mr. Schroeder merely creatively 
produced the records with the artist and presented it to 
Musicor for distribution and manufacture. Prior to the 


manufacture-- 


THE COURT: What was the compensation arrange- | 
ment for that? | 

THE WITNESS: There is a royalty provision in | 
that agreement of 2 per cent if it is a single Side, or | 
4 per cent if it is two sides of a single record. | 

There is also a payment for each side of--a | 
fee when he goes into the recording studio, he receives a | 
fee for that production. 


THE COURT: What does this paragraph 14 relate 


fHE WITNESS: This relates to publishing that 


Mr. Schroeder might control in the case of January, Sea- 


} 
lark and Arch, where he is principal. Then we were making | 
it explicit that there would be no rates lower than the | 


Statutory 2 per cent rate on that material published by 


our firms, so that there would be an understanding before 
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signing the agreement. 
MR. COHN: Your Honor, I move to strike "so | 
there would be an understanding before Signing." | 
THE COURT: I asked her. | 
MR. COHN: Even so, with great deference to your | 
Honor having asked it, the answer sti Ss not-- 


THE COURT: But I have got .o understand. What 


puzzles me here, I don't know whether this paragraph 14 
or this agreement is relating to some other arrangement or 
some arrangement relevant to my problem, 

If that i: production agreement, it relates 
to, I gather from your testimony, Schroeder's ability to 
continue to creatively produce songs of Gene Pitney, right? 

THE WITNESS: Right. | 

THE COURT: And he would be compensated for that, | 
right? | 

THE WITNESS: Right. | 

THE COURT: And there would be some percentage 
fee or something like that, right? 

THE WITNESS: Right. | 

THE COURT: In addition, there had to be some | 
payment from the distributor and manufacturer of the rec- 
ords to the owner of the copyright, right? 


THE WITNESS: Right. 
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THE COURT: And yOu are saying that your under- | 
Standing would be that paragraph 14 related to the latter | 


4 feature? 
5 THE WITNESS: Yes, absolutely. 
6 THE COURT: Okay. All right. | 
7 Q Mrs. Schroeder, is it normal and usual in the 
8 record publishing industry for agreements concerning the | 
9 | licensing of musival compositions not to be reduced to : 
10 writing? | 
1] | A No, it is not normal at all. There are all re- 
12 duced to writing that I know of. 
13 Q There has been prior testimony about the United 
14 Artists licenses. What company issued those licenses? 
15 A Our own firms, January, Sealark and Arch. 
16 Q Did Harry Fox issue those licenses? 
7 A No. 
18 THE COURT: She testified he didn't, | 
19 Q If Musicor was operated under the United , 
20 Artists licenses and not the Musicor licenses, Exhibits | 
21 1 through 4, would Musicor have discussed payment to Janu- | 
ary, Arch and Sealark pursuant to the Harry Fox licenses? | 
3 , A Well, they should have-- | 
2A THE COURT: I didn't understand that. Rephrase : 
~ it, please. 
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- MR. COHN: I didn't understand that either. | 
3 MR. RICH: I will rephrase it, your Honor. | 
4 ‘THE COURT: Is your question, if you were still | 
5 Operating under the old United Artists licenses, would | 
6 Harry Fox be auditing the royalties due, is that your | 
7 question? | 
8 | MR.RICH: Yes, your # | 
a THE WITNESS: They would not. | 
19 | “THE COURT: Why wouldn't they? Couldn't you 
11 employ an agency to audit royalties due under licenses that | 
12 | you had -ssued directly, even though thev had not issued | 
13 them? | 
14 THE WITNESS: No. Harry Fox didn't work in | 
15 that way. They issued their licenses and they 2udit on | 
16 their licenses. Taey wou.dn't audit on somebody else's | 
17 licenses. They will not take over that agency. 
18 THE COURT: Next question. ! 
19 Q Mrs. Schroeder, to your knowledge, did Musicor 
2 or any of its representatives ever advise you or the 
21 plaintiffs prior to this trial that the licenses issued 
2 by Harry Fox to Musicor were incorrect in any way? | 
23 |) Oe Never. 

2 THE COURT: We had that so manv times, that 
v5) 


doesn't help me at all. Let's go on. | 


FOLEY SQUARE. NEW YORK. NY. — 791.1020 


| SOUTHERN DISTRICT COURT REPORTERS. Us COURTHON IS: 


18 


19 


a a 


528a 


eljp 6 Mrs. Schroeder-direct 466 
MR. RICH: Your Honor, I still must ask the 
questions. 
THE COURT: I think you asked that, 
MR. RiCll: Not to Mrs. Schroeder. 
THE COURT: lIlave there been any complaints? 
THE WITNESS: No, 
THE COURT: Except the defenses in this law- 
suit? 
THE WITNESS: io. 
Q Did Musicor to your knowledge ever complain 
that they did not execute the licenses marked Exhibits l, 
2, 3 and 4? 
A Never, 


THE COURT: Anything else? 


Q Is there to your Knowledge, Mrs. Schroeder, and | 


being in the publishing industry for quite some time no., 
as you have testified, and by the way, prior to the time 
that you joi: 27 J-nuary, Arch and Sealark in 1961 were you 
also associated with any record companies? 

A Yes, four. 

Q Is there a practice in the record and publish- 
ing industry permitting the record company to cross 
collateralize--I will ask that question first. 


A No. You go according to the license agreement 
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Q And is there a practice or custom in the record 


and publishing industry permitting a record company to re- 
port royalties on the basis of records manufactured and 
sold where the licenses previcusly provide for the payment 
of royalties on the basis of records manufactured? 

A Certainly not to my knowledge. 

Q Did you ever have any discussion with a repre- 
sentative of the Harry Fox Agency concerning their audits 


of Musicor and payments of Musicor? 


Yes, I did, fin early 1965,]1T guess it was, I 


believe it was. I spoke to Al Berman and told him that 
CORRIENTES CRITERIA SY SE toner arena Utes ER Ror PERATURE WE TELE TCR 


we were already experiencing problems with Musi fo) 


levels, both Mr. Schroeder's production agreement and also 
with regard to our own copyrights. 

We felt we were not bing accounted to properly. 
There were songs that were on the national charts and we 


had seen one or two royalty statements tha. didn't reflect 
TY LES LAMINATE, LUE AN LS NNN ONE EN OANA EN ROT NRT CECE 


Sales anywhere near the number we had anticipated, and we 


ALERTS SATE SONAR STREP), AMR Ge ASR AN ER 


unfortunately were thinking of litigation and, therefore, 
LT TET ea NETS TES CATER A ACARI 


he \ not to issue licenses any more without checking with 
A Mt CPR IT ARMED OUR TEM ARON A: RROD a OY LES LE 2 MARRIED ADR RNOOOERON Tt 


me fist. This is Mr.Berman I spoke with. 
PE TS AON OTN NNR. eS RENE, DRNIREHCE RETO 


, Also, if they were intending to conduct any 


AOA AM SORIA RN A BLP AEM ENED ST STE TITLE TE TE TITS 


audits, please make sure that we are kept out of it kecause 
RW CEN RRA IRON DE INE ATRL ARANTTRE T 


I was going to have our own accountant do an audit almost 
Ee ae 


SOUTHERi DISTRICT COURT REPORTERS, US. COURTHOUSI 
FOLEY SQUARE, NEW YORK. N.Y. — 791-1020 


. 
y ¢ 


| 
| 
| 


tke ss 


530a 


on 


eljp Mrs. Schroeder-direct 468 


immediately; and if they did happen to do an audit. 1.3 id 


I would like to have what information your auditors come 
ee ee ee 


LEE EEE 


up with, but certainly keep us out of any settlement be- 
CDA ARERR TORRONE TREN PORT MRED SON SEAT T 

cause we anticipate there will be quite a sum of money due 
us. 

Q By the way as a normal practice with the 
Harry Fox Agency, do the llarry Fox Agency give th pub- 
lishers copies of their audits of record companies? 

A Positively not. 

Q Did you receive copies other than the first 


audit, or possibly the first audit, of any of the audits 


conducted by the Harry Fox Agency? 


A I did not receive copies of any of the three 
audits. 
@) Did you have a discussion with Mr. Berman or 


anybody else at the Harry Fox Agency as to whether the 


Pox Agency settled its audits of Musicor on behalf of the 


plaintiffs? 
A Yes. 
Q Can you tell us what was said in this conver- 


Sation that you had? First of all, with whom did you have? 


Mry Berman? 


A Al Berman. I always spoke with Al Berman with 
regard to these matters. le was the only one with authority 
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I asked him if they had conducted the first audit and he 
told me that they had and that they were kept apart, and 
when it came to settlement we were excluded. And in the 
second arid third instances of audits conducted by the Fox 
Agency, I was again assured by Mr. Berman by telephone 
that we were not included, and I kept in contact with him 
through the years to make sure that during the litigation 
there would be no mistake that we were not lumped with the 
other publishers that he was representing. 

(Plaintiffs' Exhibit 1 marked for identifica- 
tion.) 

Q Mrs. Schroeder, to your knowledge, was any 
agreement or understanding reached with Musicor permitting 
January, Arch and Sealark to retain royalties paid by 
Musicor without prejudice to their company's rights in 
this action? 

A Yes. There was an agreement between our attor- 
neys, I discussed this first with Mr. Borston and then with 
yourself and there was an agreement between the two of us 
and Mr. Talmadce's attorneys that we would in fact retain 
payments. 

’ THE COURT: Is there any issue about thatc? 
I haven't heard any. 


MR. RICH: Your Honor, I don't know what they 
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may bring up. This 


had been mentioned once before that per- 


haps-- 


THE COURT: I have never heard Of an Offense 


in this action based on that, and J] see negative nods 


from Mr. Cohn. Drop that point. Go ahead with the next 


one, 


Q Did there come a time, 


Mrs, Schroeder, when 


January, Arch and Sealark 


requested an audit or requested 


someone to audit Musicor in their behalf? 


I'm not referring to the Harry Fox Agency, 


A Yes, Early in 1965 we asked our CPA, William 


Lazarow, to conduct an audit on the Musicor books, 


Q Did Mr, Lazarow do SO? 
A Yes, he did. 
(a) Did 


he issue a report? 


A Yes, it was Carly summer of ‘65 that we received 


a report from Mr. Laznarow. 


(Plaintiffs! Exhibit 22 marked for identifica- 


tion.) 


Q Is that the audit report that Mr, Lazarow gave 


to January, Arch and Sealark> 


ie a Yes, 


MIR. RICH; 


I would like to introduce that in 
evidence, 
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MR. COHN: I think I'm going to object to that, 
your Honor. 

THE COURT: What does it have on any of the 
issues as framed by the stipulation? 

MR. RICH: With regard to the termination of 
the licenses, your Honor. 

THE COURT: I sustain the objection, 

Q After receiving that report, Mrs. Schroeder, 
did you instruct your attorney to terminate the licenses 
marked as Exhibits 1] through 4? 

THE COURT: You can have your record. I will 
understand that you will attempt to introduce evidence 
having to do with the termination of the licenses and I 
will on my own initiative exclude that as an issue beyond 
the issues framed on the pre-trial order. 

Do you have anything else on the issues in the 
pre-triai order? 

MR. RICH: One mirute please, your Honor. 

(Paus«_) 

MR. RICH: I just wanted to Say for the record 
again, your Honor-- 

THE COURT: Please, we have had enough on the 
record-- 


MR. RICH: That the framing of the issues on 
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the pre-trial stipulation had to do with the accounting. 

THE COURT: I don't know what that means, but 
that isn't it. Anything else? 

MR. RICH: No, your Honor. 

THE COURT: All right. Cross examine. 

MR. COHN: May I take mr. Schroeder first, your 
Honor? 

THE COURT: Sure. 
AARON SCHROEDER, recalled, 
CROSS EXAMINATION 
BY MR. COHN: 

Q Mr. Schroeder, do you recall this morning that 

Mr. Rich referred you to conversations Mr. Talmadge had 
testified about when you were not in Court which he fixed 
at a period of time wren he had received licenses from the 
Harry Fox office in your behalf and had telephoned you 
objecting to those licenses? 

Do you recall he asked you about that area and 


then you responsed Saying no such conversation ever took 


place? 
A Yes. 
Q And no such telephone calls ever took place? 
A That's correct. 
Q When you gave that testimony were you aware of 
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the fact that your wife had had conversations with Mr. 
Talmadge at that period of time concerning his receipt of 
those licenses which he raised issues and objections to 
those licenses? 

A I never really concerned myself with that area 
of the business. 

Q Mr. Schroeder, that is just not an answer. My 
question is this: you heard your wife testify just now, 
didn't you? 

A Yes. 

Q Did you hear your wife testify that around 
1964, end of '64, Mr. Talmadge telephoned her and said, 

I have a bunch of licenses here and there are things I 
don't like about it; first of all, we have United Artists 
licenses which govern-~ 

THE COURT: Let's not try to repeat the record. 
When you testified this morning did you know that your 
wife had received a call from Mr. Talmadge making certain 
complaints about the licenses received in December, '64? 

THE WITNESS: Your Honor, my head was so much 
into music and studio-- 

THE COURT: Please, just yes or no. 

THE WITNESS: I don't recall] any of those dis- 


cussions. 
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THE COURT: That is the answer. 


THE WITNESS: [I just never concerned myself 


about it. 
Q In preparing for your testimony today-- 
THE COURT: sr. Cohn, it doesn't make any dif- 
ference, 


MR.COHN: It doesn't, Judge? 

THE COURT: Whether he had it in mind. He was 
asked about whether he had conversations and he answered. 
His wife got on the Stand and testified about her conver- 
Sations. 

MR. COHN: I thought that was a somewhat criti- 
cal issue and apparently they were attempting to say that 
Mr. Talmadge was making up this whole thing about the 
conversations when he received this batch of licenses. 

MR. RICH: The testimony was just that-- 

THE COURT: It isn't going to help me. Let's 
cut it short. 

MR. COHN: I'm going to try to cross examine, 
if I can. I'm sorry, I lost my train. 

THE COURT: It doesn't help me if he knew that 
his wife had conversations-- 

MR. COHN: It helps me, then, if I hear my 


client practically being called a liar when he said he 
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received a batch of licenses in '64-- 


THE COURT: All right. 
MR. COHN: Would you give me a minute? 
(Pause,) 
Q The fact is, you knew now that Mr. Talmadge 
peered A AM A Tt: 


did call up when he received this batch of licenses and 


Say I don't like them, you heard vour wife Say that here 
SN ys 
in Court, didn't you? 
~. ATE 


a Yes o 
esa 


Q By the way, don't you make it a practice of 


being on an extension phone when your wite conducts business 


SL 


conversations? | 
| 
| 


A No, I don't make it a practice. 


Q Are there occasions when you are on an extension 


phone when your wife is discussing business with various 


ne ne atta 


mmm 
ST . 
A Only if she requests me and that is not too 
EN RR ee ES 
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Q I_am not saying whether she requested you or 


not, but are there occasions whenyou are both on the same 


end of the telephone a: your offices? 


SE 


A Through the years there might have been one or 
ee ce 


two times, I don't recall. 
EO ee a 


Q Just one or two times? 
ES 
A Yes. 
A, ES SR 
Q Did any of them involve Mr. Talmadge? 


A I don't recall. 
Q You don't kiow one Way Or the other? 
Le MURR EET 


A No, I don't recall. 
SE, 
Q I believe your testimony this morning was that you 


never got into the business end, is that right? you are 


creative, an -ventor, you don't get int» the business end 
at all? 

A No. 

Q Who negotiated the contract for Mr. Talmadge to 


buy out your interest in Musicor? 


A My attorneys. 

Q You had nothing to do with it? 

A They did not discuss it wi me. 

Q Isn'tit a fact, Mr. Schroeder, that you bombarded 


Mr. Talmadge with a surge of letters uemanding payments, 


raising questions about terms, and things like that from 
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1964 on? 
MR.RICH: Objection. What do you mean by "bom- 
barded"? 
MR. COHN: Maybe that is an inartistic word. 
Q Isn't it a fact that you have written a number 


of business letters to Mr. Talmadge and had business 
conversations with Mr. Talmadge concerning business terms? 
A I don't recall. 
Q Well, are you prepared to tell us that you did 
not? 
I know you see me holding a piece of paper. 
A There might have been letters mailed by my 


attorneys or by my wife over my Signature, but the business 


decisio.s were not mine -- they never were and they aren't 
today. 

Q Regardless of whethex there were decisions -- 
and I will be brief on this -- I understood your testimony 


this morning to be that you yourself did not get into these 
things at all, your wife signed everything, said everything, 
did everything on the business end. 

I am now asking you whether it isn't a fact that 
you die a considerable number of things under your signature 
and through your voice. 


A I have answered your question, sir. 
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MR. COHN: Will you please mark this for 
identification. 
(Defendants' Exhibit NN was marked for 
identification.) 
BY MR. COHN: 
Q For example, would you look at Defendants' 


Exhibit MM for identification and tell us whether or not 


you recognize the signature on that letter (handing). 


A Yes. 

Q Is it your signature? 

A Yes. 

9) Was it written to mr. Talmadge? 

A Yes. 

Q Was it mainly discussing from payment terms and 


Sayir.j they were late in paying something or other? 


aA Yes. 
Q Did you write the letter? 
A I signed the letter. I doubt very much if I 


created the letter. 

Q Somebody else created it? 

A Yes, the terms of the agreement were not iooked 
after by myself. 

Q Did you sign the contract, Exhibit -- 


Did you siqn the United Artists contract which 
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your lawyer was just referring to just a few minutes ago? 


A In all lakelihood I did. 
Q Were you familiar with the terms when you signed 
at? 
A Generally. 
MR. COHN: May I pjease have the pretrial 
memorandum -- that is, the defendants’ pretrial memorandun 


which was offered in evidence by the plaintiff this 
morning? 
THE COURT: Nere it is -- Exhibit 19 (handing). 
MR. COHN: I need the Yefendants', your Honor -- 
I think it is Exhibit 18. 
THE COURT: Right (handing). 
MR. COHN: Thank you. 
BY MR. COHN: 

Q Yor testified this morning, Mr Schroeder, that 
at no time prior to a certain time were you familiar with or 
an:"boc'- representing you with any assertion by the defend- 
ants in this case that your claim in this case did not 
recognize a penny and a half agreement, which was confirmed 
by you to the law firm representin« Mr Talmadge, a firm 
called Milius «& Asher. 

MR. RICH: I do not understand the question. 


A Neither do I. I do not understand the question. 
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MR. COHN: May I have it read back, please? 
(Question read.) 
A I do n»t understand it. 
MR. RICH: May I ask a question -- 
MR. COHN: I think I will even withdraw it. 
THE COURT: Al: right. 


Q Isn't it a fact that in 1972 the defendants in 


| 
| 
| 


this case filed a pretrial memorandum listing Mr. Asher as a | 


witness in this case, following which there was a conversation 


between your attorneys and Mr. Beldock, then representing 


the defendants, mcerning why Mr. Asher was on the witness 


list, in the course of which your representatives were told 


by Mr. Beldock that Mr. Asher was on the 'itness .: to 
confirm a penny and a half agreement on pre 1964 records? 
bo you recall that? 


A No, 


Q Did your attorneys keep you abreast of conversations 


such as this, with attorneys for the defendants? 


MR. RICH: Objection to the reference "such as 


this." He said he had no conversation. 
THE COURT: Please ~~ overruled. 
Q Did your attorneys keep you abreast of conver- 


sations such as this, covering the subject matter such as 


this? 
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A They might have. 

Q And they might not have, is that right? 

A Yes. 

Q So when you undertook to give those answers 
this morning you were not meaning to say that claims an 
assertions by the defendants had not been discussed with 


your attorneys concerning which you had no knowledge? 


MR. RICH: I do not understand the question. 
A I do not understand the question. 
Q Well, maybe I am being a little inartistic at 
this point. I understood the witness to say flatly this 


morning the first "we," the Plaintiffs or our agents, and 
I asked particularly about that -- ever heard about this 
penny and a half situation on pre 1964 -- on all pre 1964 
recordings -- that this w never mentioned by the defend- 
ants, we were never put on notice, we were never told. 
I have been told by Mr.Beldock -- 

MR. RICH: Objection, your Honor. Mr. Cohn knows 


this. 


MR. COHN: Well, you call Mr. Beldock to come back 


and testify. 
THE COURT: This is really unnecessary. 
On that .ind of question, frankly, I was thinking of it in 


terms of some kind of business notice to him -- 
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MR. COHN: Okay. 

THE COURT: -- and I am sure as things went on 


in the litigation, I wouldn't assume that he barred 
any of that. 
MR.COHN: All right. 
THE COURT: Okay. 
Anything else? 


MR. COHN: Yes. 


Q 


I assume there is no point in my 


questions about the Musicor-United Artists 
Mr. Rich did, 


refer me to Mrs. Schroeder, is that right? 


asking you 


contract which 


which you signed because you would probably 


A I would. 
Q By the way,one last thing, did you authorize 
Mr. Rich to advise Judge Griesa in court -- I know you lost 


your father and we certainly all reject that but did you 


authorize 


would be unable to 


the Jewish mourning period -- 


respects? 
A 
Q 


A 


Mr. Rich to advise the Court a week ago that you 
atterd court and that you were observing 


the shiva period in all 


Yes. 
As an orthodox Jew? 
Yes. 


MR. RICII: Your llonor, I do not see the rele- 
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MR. COHN: It is his credibility, and it will 
be very brief. 
THE COURT: Overruled. 
Q Isn't it a fact that during the period of time 
when Judge Griesa adjourned this case, in deference to 


that, you entertained at a restaurant, held cookouts in the 


country? 
4 Cookouts in the country? 
Q Did you entertain at a restaurant last Thursday 


night called The Bicycle Club? 


A Absolutely not. 

Q Were you there? 

A No, sir. 

Q You weren't. Did you have a cookout at your 
home Friday night -- a cookout? 

A No. 

Q Where do you live? 

A 293 East Palisade Avenue. 

Q Where were you Thursday night? 

A Probably at home entertaining my sister who was 
in. 

Q You are quite sure you did not go to the -- 


do you know The Bicycle Club? 
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A I know of it. I have never been there, definitely 
Q You are quite sure you did not have a cookout on 


Friday night, you did not come out and cook steaks for any- 


body? 
A Absolutely not. 
Q You did not. 
Where were you Friday night? 
A Where was I Friday night? I think I was home. 
9) Well, you do not have any doubt about that -- 


that was a Friday night. 

A I am not completely in control of my memory at 
the moment. I am not feeling quite well, and I know that 
I did not entertain large groups of people, nor was I at 
the Bicycle Club, nor did I go to any of these places you 
are talking about. 

Q My fending question is, if you are not feeling 
well, you tell his Honor that you do not feel well and I 
will stop. 

A Yes. 

Q Isn't it a fact that last Friday night you cooked 
steaks for a group of people ? 

A Absolutely not. I did not cook for anybody. 

I have never cooked for anybody. 


9) Were you at a cookout held on the lawn of your 
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home? 
A A cookout held on the lawn -- 
Q I do not want to fence with you on words -- 
A No, I was not at a cookout held on a lawn. 
@) I do not want to fence with you but did you have -- 
A That is the word you are using. 
Q But in substance did you set up a grill on the 
lawn? 
A No, I did not. 
MR. COHN: I have nothing further. 
MR. RICH: Nothing further. 
THE COURT: All right, you may step down. 
(Witness excused.) 
THE COURT: Can you cross examine Mrs. Schroeder? 
MR. COHN: Yes. 
a: ae - ae SCH ROEDER, resumed. 


CROSS EXaMINATION 
BY MR. COIIN: 

Q Mrs. Schroeder, there is no question at all in 
your mind that Mr. Talmadge, on the receipt of this bunch 
of licenses, called you up and said what you testified 
about in your direct conversation, is there? 

A No doubt. 


Q There is also no doubt in your mind that you 
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Signed United Artists licenses in behalf of your husband's | 
interest governing the very recordings involved in this 
case, is there? 
A While they were being distributed and manufactured 
ELE eee 


by United Artists, of course we would issue licenses to 


United Artists. 


Q My question was not "we would". 
<<seeeeeenenaeeesstenatemeeammeseeemeeeees 

The fact was you did. 
A We did. 
Q Under your signature? 

SL, 

A Yes. 
Q And is it not a fact thet every one of those 


licenses says “manufactured and sold"? 
A I can't recall the licenses. 
THE COURT: iI think I have it in the license, 


lily is it correct that for the recordings in 


question in this case there was a prior United Artists 
license? 


THE WITNESS: Yes. 
Se 
THE COURT: For each of those compositions and 


on_each of the relevant recordings? 
Se SSE 


THE WITNESS: Yes. 
Se 
THE COURT: And the label which this was issued 


LL LT TS eS SSSA 


under was the Musicor label? 
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THE WITNESS: That is right. 


ney 


THE COURT: And it continued to be under the 
erry 


Musicor label after the new licenses, right? 
THE WITNESS: Right. 


THE COURT: Okay. 
team 
MR. COUN: And the provisions of those licenses 
ETS SE ATTN TONAL RAT ETL RI I I 
I think we have in the record, vour Honor. 


Me eee poet aimee se OER aR 
THE COURT: Yes, we do. 


MR.COUN: Is that right, Mr. Rich? 
lah oS ITE ELA SEU A ETT 


Each_and every oneof th j “ and 


sold", not "manufactured"? 
THE COURT: Yes, that is clear. 
ee 
BY MR. COHN: 

Q And also, Mrs. Schroeder, were you familiar with 
the fact when you signed the license that there was a 
specific provision under those licenses which inured to 
the benefit of successors and assigns? 

A I read the licenses before I Signed them. 

Q And the fact was that each license said 
“manufactured and sold", read "manufactured and sold", 
you would have read that before you Signed each license? 

A Yes. 


Q And the fact is that each one stated -- 


THE COURT: I assume that anything she signed is 
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effective. Let us not go into that. 
MR. COHN: Judge, I am going to be very brief. 

Q Mrs. Schroeder, s we fact is that prior to the 
time that the deal was made to buy Mr. Schroeder's interest 
in Musicor, every recording covered in this case was 
covered by United Artists licenses, manufactured and sold, 
Successors and assigns, is that right? 

A As long as they were manufacturing and distribut- 
ing, they would have the license, yes. 

Q Under the Musicor label? 

A It dvesn't matter what label. The license was 


addressed to United Artists, and they paid us royalties. 


The label was merely an identity that we insisted on having. 


Q And Musicor became the Successor to United 
Artists? 

That is right, independently. 
SES AE TE PCR CO CEES AR RCE 


After Mnusicor becane the successor and after -- 


MR. RICH: Are you using "successor" in a legal 


MR. COHN: I am using it in the sense of the 
license. 

THE COURT: Let me hear the question, please. 

Is there an objection? 


MR. RICH: Yes. I object to the question. 
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I would like to know in what sence he is using "successor". 
THE COURT: You can go into that on redirect. 
I would like you to go back and read the question 
about "successor". 
(Record read.) 
MR. COHN: I will start again. 
THE COURT: Yes. 
Q I want to go to the telephone conversation. 
Where Mr.Talmadge called you: and said, "I have a batch of new 
licenses; why, when the United Artists licenses are there" 


-- what did you say to him? 


A The United Artists licenses did not govern -- 
Q No. I want to know what you said. 

A This is what I said. 

@) You sid that? 

A The United Artists license couldn't govern and 


didn't govern because they were issued directly from us 

to United Artists. They were the licensee, they were the 
ones who were manufacturing and distributing the records, 
they were the ones who were paying us royalties. Now there 
was another company entirely, another corporation, and we 
don’t accept licenses given to one company all of sudden 
being used by another company ~~ even know, if I issue 


a license to RCA -- 
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a notation. 


Q How would you make the notation? 


A There would be some -- on the face of the license 


that this license Supersedes one tha. had been issued 


Previously to Musicor. 


Q The fact of the matter is that unless there is 


such a notation you would agree that the "do not super- 


sede" clause applies? 


A Only in relation to Musicor. 
Q I understand that. 
LT ln A ER A IS 


MR. RICH: Can I ask that that question be rephrased? 


There was a rephrasing -- 


THE COURT: Sh 


e interprets this language as 
affecting only licenses issued previpusly to the same 


company. That is her position. We have had it. 
————— EL ee a 


You have another position. You say that that 
limitation, so to Speak, is not in the license. 


MR. COHN: In the license. 
ST a ERC EER ARR 


THE COURT: That is a problem for me to worry 


about. 


Q Now do I understand, Mrs. Schroeder, that you 
instructed the Harry Fox office in the fall of 1964 to issue 
Only "manufactured" licenses to Musicor? 


A Yes. 
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January, Sealark and other companies controlled by you 
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and your husband issued a series of “manufactured and sold" 
licenses to Musicor? 

A If they did it was due to their inefficiency, most | 
unfortunately. 

Q Well, didn't you review the licenses? 

A No, I am afraid that as an orgaization grows, 
as our organization grew, I could not look at each and every | 
license, and our organization has grown considerably. 


Had I seen it I certainly would have called the 


Fox office and had them reissue the license in an appropriate 


manner. 
Q Do you agree that Mr. Talmadge faces the same 
mechanocal problem you did with rzyard to reviewing the termp 


of each license? 
A No, I would expect that a record company has 
peopel who are authorized to review the licenses and take 
care of that. 
Q You say that the responsibility is one someone at 
the other end, the manufacturing end, but not on the end 
of the one issuing the license? 


A That is right. If I am willing to accept 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLFY SOU'AREL NEW YORK NY — 9H 


tr 


2 ££ 8S B 


554a 


mkbr Mrs.Schroeder-cross 500 
what has hee. signed by me or my agent signed it on my 
behalf, the other side should be willing to. 

Q You are willing to accept the manufactured and 
sold license issued by Harry Fox in this case? 

A Unfortunately, if they were inefficient enough to 
issue a manufactured and sold, we will have to leave it 
up to the Court to decide whether it was right or wrong. 

Q Do you now know, since the case began, including 
the pretrial, that the fact is that Harry Fox over a four 
and one half year period issued a series of manufactured and 


sold licenses to Musicor? 


A I thought there were a few. I wasn't really 
aware -- at this time I can't remember back through the 
years. I wasn't aware that there was a significant amount. 

Q When did this first come to your attention? 

A I can't say. 

2 Can you tell us approximately or just within the 


last few months or five years? 
A Oh, no, I wouldsay when we were involved in 
litigation. 


I am afraid I can't. 


Q A few years ago? 
A Possibly. 
@) Did you write to Hlarry Fox? 
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2 A I did not write to Harry Fox as much as 1 
3 || picked up the phone and called. 
4 | As our agent we have lots of conversations with | 
5 | them and I would have called to voice my objection. 
6 | Q Well, di@ you, Mrs. Schroeder? 
7 | A Yes. 

i 
8 Q Did you voice it to Mr. Talmadge of Musicor? | 
9 ! A No, this is the responsibility of Fox, and I | 
10 would voice it to Fox and have them call the record company. | 
ll Q But you did not write? 
12 } A Not to my recollection. 
13 } Q Now didyou receive a copy of the first Harry Fox | 
14 | audit? 
15 | A Me personally, no. 

I 
16 Q I do not mean you personally. Did your companies -+ 
17 | you handled the business for the companies -- 

1 | 
8 | A Yes. 
19 | Q -- as your husband testified? 
» | A Yes. | 
21 | Q Was a copy of the audit received by your company? 
22 ! A Not by our companies. I presume it was our 
23 attorneys or accountants who received the copy. 
24 | Q Did your attorneys or accountants discuss it 
23 || with you? 


| 
| 
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a Only to say that they had the i..formation anu they 
were holding onto it until it was necessary to use it in 
litigation. 

Q Did they tell you that the Fox office had sharply 


challenged reserves -- 


A No. 
Q They did not? 
A Ho. 
“UR. RIT Objection to any communication between 


attorney and client. 

THEE COURT: Is this about an attorney? 
I thougnt this was Fox. 

MR. RICH: I thoughtshe said the attorney. 

MR. COHN: No, she said the accountants and 
attorneys. 

THE WITNESS: I am sorry, I thought you meant 
Fox, too. 

MR.RICH: The question I think was directed to 
the attorneys. 

MR.COIN : I think she said that the Fox report -- 

MR. RICH: May we have the question re-read? 

MR. COHN: I can tell you. She said the report 
went not to her but to her attorneys and accountants and 


she discussed it with them. I am row asking her, in the 
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course of the discussion with the attorneys and the ac- 
countants whether or not they told her that Fox was taking 
sharp issue with the reserves. 

-RICH: Objection. 


THE COURT: I see no provilege. Overruled. 


A Now I understand. I don't recall. 

Q You don't know one way or the other? 

A No. 

Q The minute you would have heard the word 


“reserves" you would have said "Who cares about reserves. 


Our license is manufactured,and it couldn't be reserves". 


A Right. 

Q Did you ever say that? 

A I said that but I don't know whether I said it 
at thatiime. I don't want to tell you when I am not 
sure. 

Q When is the first time that you ever said to 


Harry Fox office "You people are auditing and considering 
reserves. That is wrong, because I «m not licensed to 


be just manufactured", and "reserves would be another 
manufacturer." 
When dic you say that in substance, to whom and 
on what date? 
A I said to Al Berman "Don't audit on our behalf. 
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Dont’ include us in the audit. We are not to be included 
tl 


in the audit." 


9) Mrs. j e Adn't you testify to the exact 


contrary, that you told Mr. Berman at the time of the 


first audit, "We want to know exactly what the picture 


“hatiiuin kid case i. ee : 
1s, because we might be preparing some litigation and we 


— nn ee 


want an audit. We want tolnow what the figures are as 


Daan anit En eee 


they pertain to us"? 
TT 
A I believe I said that if their auditors had 


any information with regard tothe audit that referred to 


our firns I would certainly like to know about ic because 


it wouldbe helpful in the litigation, but I did not use the 


eriteeneencenaccsnmemenme, ee ee 


words you just used. 


f/ ’ ¢ 
ee 
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Q All right. Taking your word, after you told 
Fox you wanted to know about this, it was after that that 
Fox sent a copy of this audit report to your representative; 
is that right? 

A I presume so, 

Q Can't you recall now that your representatives 
told you that the major disputed figure in the whole re- 
port involved reserves? you can't recall one way or the 
other on that? 

A No, I wouldn't have taken into consideration 
reserves or what they had to Say, nor would my advisers 


because we were unconcerned with the audit as far as the 


audit was concerned; we were only interested in that infor- 
mation to use in the litigation. | 

THE COURT: Can we shortcut this? I under- 
Stood you to say that you talked to Mr. Berman in early 
1965, at that time you were already having some problems 


with Talmadge, right? 


THE WITNESS: Right. 
BY THE COURT: 
Q And at that time you discussed, among other 


things, the possibility of an audit, right? 


A Mr. William Lazarow. 


Q Okay. And you sent your own auditor in early 
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1965, right? 


A That's right. 


Q Okay. But you also told us, I believe, that 
if there war to be any audit conducted by the Fox Office, 
you would want to be informed of the specific information 
uncovered by your companies? 

A Right. | 

Q Okay. Now, we know that there was an audit 
conducted in 1968 and that there was Specific information 
developed in that audit about your companies? 

A Right. 

Q We have that document. Were you informed of 
that specific information pursuant to the request that you 
had made to mr. Berman? 

A The information was given not to me but to--- 


I'm pretty sure it was my attorney. 


Q What's his name? 

A Walter Hofer, Hofer ¢& Rich. | 

@) Was that information relayed to you by those 
attorneys? 

A Not specific information. We didn't sit down 


and analyze that information. 
Q Mrs. Schroeder, I don't have time for whether 


it's specific or general, and I don't care whether you sat 
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down or talked on the Phone. Did you get in some form the 


substance of what had been found out in that audit? 


A 


0 


A 


Q 


crepancies that were found out in that audit? 


A 


information was given to me in 1968, at this point. 


Q 


A 


Q 


Q 


one of the things leading to the litigation? 


A 


more influential on us to instigate the litigation. But 
also the breakdown in relationships between Musicor and 
the publishing firms was another reason. I don't believe 
that this audit was as influential as those other reasons. 


Thig was just one more-- 


relevant to know what practice they followed and accepted 


during this time, but I will say this, that the complaint 
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That they owed us money. 
And did you get an idea of the amount? 
I doa't recall. 


Did you get an idea of the basis for the dis- 
I can't be of too much help as far as what | 
Your action was filed in October 1968, right? 
Yes, sir. 
That audit report is dated-- 

MR. COHN: May 13th. 


May, 1968. Did this audit report constitute 


We had conducted our cwn audit, which was much 


THE COURT: Mr. Cohn, I certainly think it is 
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filed in October alleges that there was a discrepancy be- 
cause they filed to follow the manufactured formula. So 
at least as of that time they were complaining and if they 
learned about the May audit, you know, I don't know where 
that gets us. 

MR. COHN: It gets us here, your Honor. The 
testimony of the witness Saying only manufactured, you 
have a series of--you have the custom and usage in the in- 
dustry; you have the common scnse that somebody doesn't 
pay $150,000 to be bankrupted the next day-- 

THE COURT: Let's focus on this. 

MR. COHN: Okay. And then you have on top of 
that, that you have the agent, the Fox office conducts it- 
self on a manufactured and sold basis, comes up with a 
reserve figure. There has to be some point in life, we are 
now four years after this whole thing started, and some 
point during the four years and some point after the four 
years-- 

THE COURT: I'm just focusing on on her knowl- 
edge from May of '68 on. 

Anything else, Mr. Cohn? 

MR. COHN: Yes, your Honor. 


BY MR. COHN: 


Q By the way, I believe you testified that you did | 
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2 not until I guess it was around December sometime that 

3 Musicor under Mr. Talmadge's exclusive Ownership was in 

4 | business issuing recordings on its own? 

5 A I didn't say that, | 
6 | Q I thought you said that it what triggered off 

7 | the-- | 
8 | A He was certainly manufacturing other records, 

9 but as far as the records that had been distributed by 

10 | United Artists, I did not know the cutoff date of United 

1] | Artists manufacture and distribution and the date upon which 
12 Musicor under Mr. Talmadge's direction manufactured and 

13 | 


I distributed those same records, 


14 | Q Do you read Billboard an industry publication? | 
15 | A Not too much. | 
16 | Q You don't? | 
7 A I don't have time for it, unfortunately. 

18 Q Is it received after you subscribe to it? 

19 A Absolutely. 
oO | @) Is it received in your office? 
21 A Yes. 

a Q Placed on your desk? 

= A No. 

24 Q Did you read a fron: page story on September Lo, 
25 


1964 in Billboard concerning Musicor Publishing? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOLS| 


~“ 


. 2 BS 


564a 


eljp Mrs. Schroeder-cross 510 
THE COURT: What's the name of the publication? 
MR. COHN: Billboard. 
Q By the way, Billboard is the Standard publica- 


tion in the music and record publishing business, isn't it? 


A It's one of several publications in the music 
business, 

@) Is it one of the leading ones? 

A Absolutely. 

@) Is it good enough so that you subscribe to ae 


isn't it? 

A Certainly. We subscribe to all of them. 

Q Did you see a publication on the front page of 
September 19, 1974 Billboard concerning Musicor Publishing 
under its own label? 

A I would say that I didn't. 

@) You did not see it. you say it was not till 
sometime in December that you knew that Musicor under Mr. 
Talmadge was doing its own manufacturing and producing? 

A I really have to repeat my answer. I said that 
I certainly knew that Musicor was entitled to produce new 
recordings and manufacture and distribute them, but that 
there were the old recordings manufactured and distributed 
by United Artists, which is something else, 


Q By the way, the producer's agreement which Mr. 
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Rich showed you on your direct examination, do you recall 
that? There were two agreements? 

A Yes, 

Q Right? One where you and Mr. Schroeder or Mr. 


Schroeder was paid $150,000 for the Schroeder interests in 


Musicor, and there was a second agreement, Mr. Rich examined | 


you about which was @ producer's agreement in which the 
schroeder interests were to do some producing for Musicor; 
is that right? 

A Not for Schroeder interests. That is Aaron 
Schroeder, yes. 

Q I assumed Aaron Schroeder is one of the Schroe- 
der interests, but let's Say Aaron Schroeder, 

A We have many people that work with us, and this 
was Aaron Schroeder's agreement with Musicor, 

Q Obviously you were the one who negotiated the 
agreement, since he doesn't do any husiness,. 

A in the main, yes, with our attorneys. 

Q That Paragraph that Mr. Rich referred to, con- 
cerning the royalty arrangements, that referred to record- 
ings to be produced pursuant to that agreement after its 
Signatory date in 1964, didn't it? 

A The point that-- 


Q Could you just-- 
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A I'm explaining why it was put into the agree- 


ment, 


Q Doesn't that Paragraph, this was a production 


agreement, right? 
A That's right. 


Q So that from this data On, Under certain terms 


and conditions Aaron Schroeder Will produce certain record- 


ings for Musicor? 
A That's right. 


Q And this Paragraph which mr. Rich called your 


attention to appears in that agreement, does it not? 


A That's correct, 


Q Let me ask you this, by the way, Mrs. Schroe- 


der. You heard Mr. Moelis' testimony? 


A Yes, I did, 


Q Were you the one with whom Mr. Moelis had the 


conversation referred to in his letter, rather than mr. 


Schroeder? 
A I don't exactly recall that conversation. 
Q Do you know Mr. Moelis? 
A 2@a, Ido. 
Q Well, 


do you deny the conversation with mr. 


Moelis in the Course of which you confirmed to hin that 


the rate on pre-1964 albums was to 5e a penny and a half? 
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2 | A Yes, we would never agree by telephone with any- | 
3 | one. 
4 | Q Not what we would do, do you deny telling it, 
5 confirming to mr. Moelis that Aaron Schroeder agrees to 
6 } @ penny and a half rate on pre-1964 recordings? 
7 | A Yes, 
4 Q Did you know that mr. Moelis was Mr, Talmadge's 
9 attorney at this time? 
10 | A Yes, certainly. | 
11 | Q ¥o you recall the conversation? | 
12 | A I recall conversations about rates with mr. 
13 | Talmadge. I recall conversations with Mr. Talmadge's 
14 attorneys, Mr. Asher and Mr. Moelis. I can't pinpoint 
15 } whether it was mr. Moelis or Mr. Asher or both on the tele- | 
16 Phone with us, I can't tell you if mr. Talmadge was also 
17 on that telephone cali Or if it was a few telephone calls. 
18 Q In other words, I gather the Substance of all 
19 of that is you are not in a position to confirm or deny-- 
20 | A A particular conversation. 
21 || Q Yes, 
—————,, | 
“ A No, I can confirm that conversations were held 
2 with all of them. 
LL, 
2A 12) But you can't confirm this particular one? 
25 A No, 
| A TIE 
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2 | BY THE Court: es 
| 
| 


| Q On this Exhibit 20, Paragraph 14 it Says any 
4 | and all mechanical] royalties which May become due hereunder 
5 from the company to Schroeder~~skipping a few words--in 


7 Tobe at full Statutory rate. 
| 

8 | The language I Want to ask you about is, any 

9 | 


master recordings produced hereunder. That means under 
10 | the production egreement, right? 


1 | A That's right, 
ee 


| Q Okay. Now, that would apply to new songs pro- 
Le 


3 | = duced by your husband, right? 
4 | A Yes, 


| 
15 || Q It would not apply to wt2 reissue of old record- 
16 | ings, would it? 


| 


i A No, it was Specifically left Out. We didn't 
i ee at A) | stro eeu, 
| 


18 | agree to it. 
19 | Q Wait a minute, Please, Because when I first 
20 read this, frankly, I didn't understand how general or how 


limited, 


a | A That is for new recordings, yes, under this 
| ee IC th 
2 


Contract, 


as 


a THE COURT: jf understand that. 


3 | BY MR. COHN: 
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Q Mrs. Schroeder, I understood you to Say, and 


maybe I was wrong, that there was some prohibition against 
cross collateralization in any of the licenses which we 
have been discussing in this case, 

Can you point to any such provision in any 
license? The United Artists licenses, Harry Fox licenses-- 

THE COURT: Please. Let's not have this wit- 
ness interpreting the document. 

MR. COHN: I would ask her if she can point to 
any of them in which she can point to a provision agai! 
cross collateralization. 

A Absolutely. For a specific record number, and 
I can only take returns on that record number. And that 
is common knowledge in the industry. 

THY COURT: You can take returns on a record 
number ? 

THE WITNESS: On that record. 

THE COURT: Where does it Say you can take re- 
turns only on a specific record? Here is the license, 

THE WITNESS: It is issued for a Specific record 
number right here. That is the reason we put the record 
number on a license. 

THE COURT: The thing that confuses me is, when 


you said you can only take returns ‘or the Specific record 
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number, Maybe I am missing something, and I don't want to 


10 


1] 
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have you worried about interpreting documents, 

THE WITNESS: Cross collateralization he is 
talking about-- 

THE COURT: Please. Am I missing something? 
Is there any language about taking returns only on specific 


record numbers on the licenses? 


THE WITNESS: In relation to cross collaterali- 
zation, 
THE COURT: In relation to anything, 
THE WITNESS: That is what I am talking about. 
He can't get a record--I am not understanding-- 
THE COURT: Go ahead, Mr. Cohn. 
Q I think your answer to his Honor's guestion is, 


there is nothing in the license that you are referring to, 
custom or-- 

A It has nothing to do with custom. The license 
is for a speci‘ic recording. 

Q There is nothing, just to end this area, there 


is nothing you can point to in the license that sa e 


Cannot be cross collateralization? 
— Aes ey eee 

Nera 2 ERSTE 
THE COURT: 1 don't think there is, Mr. Cohn. 


See RR 
I have looked at it. Unless it is implicit or something. 
RR ee 
Q By the way, you tied that in with the return 
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2 picture; is that right? 
3 A What did you mean by cross collateralization? 
4 | THE COURT: Please, I tell you, we have to end 
5 this trial. Maybe Mr. Cohn=--please don't ask Mr. Cohn 

: 8 questions. You answer. If you don't understand the ques- 

. 7 tion-- 
8 Q The last question, you interpret the cross 
9 collateralization as you have told us as with refer-nce to 
10 returns of a particular recording; is that right? 
11 A There is nothing that can affect one recording 

i 12 to the other, by license. 

e 13 Q With reference to returns? 
14 A Whether it is returns or anything else. 
15 9) As a matter of fact, you used the word eaias 
16 | in answering his Honor before; the fact is, if it were an 

Q 

17 | intention of the parties if it be a limitation to manufactures), 
18 there could never even be any discussion or possibility of 
19 returns, could there? 
20 A That's right. 
21 THE COURT: Why did you refer te returns, then? 
22 | THE WITNESS: I was answering his question on 
23 cross collateralization. 
° 24 THE COURT: Was it your understanding that there 

2 could be «der these licenses, there could be credits for 
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returns in the case of returns of the specific record? 


THE WITNESS: If the license provided for it, 


THE COURT: It would have to specifically pro- 
vide? 
THE WITNESS: yes. 
THE COURT: Anything else? 
BY MR. COHN: 
Q By the way, United Artists, you referred to a 
number of times to when United Artists had the license. The 


United Artists didn't manufacture itself, did it? 


A They ordered the manufacture of Musicor under 
Mr. Schroeder, the identity of Musicor. We never had any- 
thing to do with the manufacture of records physically. 

Q As a matter of fact, United Artists was a dis- 
tributor, was it not? 


A The distributor and they ordered the manufacture 


MR. COHN: That's all, your Honor. 
REDIRECT EXAMINATION 
BY MR. RICH; 
Q Mrs. Schroeder, tiere was some testimony before 


on a question, I don't know if it was in context or not, 


It said whether or not Musico:- was a successor of United 
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Artists on the licenses-- 

THE COURT: Please, that is a legal question. 

9 Is Musicor a successor-- 

THE COURT: Don't bother with that. ‘That is for 
me to decide. 

MR. RICH: That's all. 

(Witness excused, ) 

THE COURT: Let's have the next witness. 

MR. COHN: Can we take five minutes? 


THE COURT: All right. We will teke a very short 


break. I was serious when I wanted to finish today. If 
you «re serious, we can ge. the proof. We will take a 
five minute break and then what do we do, go to mr. Straus? 

MR. RICH: Yes, sir. 

MR. COHN: We have One short witness, your 
Honor, which should just take about five minutes. Then we 
have Mr. Straus an/ Mr. Steinberg; is that it? 

THE COURT: That's it. 

MR. RICH: Your Honor, I may have to ask lir. 
Talm dge some questions, too, 


MR. COHN: Do yo have any time tomorrow morn- 


ing, in case we run over this afteznoon? 
THE COURT: I will worry about that late. 


(Recess. ) 
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THE COURT: All right. Mr. Straus, please. 
SEYMOUR STRAUS, recalled, 
THE COURT: You are under oath, Mr, Straus, 
MR. COHN: Your Honor, may I put on my short 
witness? 
THE COURT: Okay. Who is that? 
MR. COHN: Krasilovsky. 
THE COURT: All right. 
MARVIN ee a ee a KRASILOVSkKy, 


having been called as a witness on behalf of the 


defendants, 
DIRECT EXAMINATION 


BY MR. COHN: 


was duly sworn and testified as follows: 


Q Mr. Krasilovsky, are you a member of the Bar? 


A yes, I am. 
Q For how long a period have you been? 
A Since 1949 originally, in a different juris- 


diction. 1953 in this jurisdiction, 


Q What is your specialty? 
A Music copyright law. 
Q How long a period of time have you been practic- 


ing in connection with mus 


> copyright law? 


A Since approximately 1954, 


(9) Did you ever hear of a book called The Business 
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Of Music? 

A I'm a co-author with Sidney Schemmel, of that 
book, 

Q The Business of Music has appeared in a series 
of editions? 

A Yes, it has. 

Q Rising above modesty, is the book regarded as 
the Bible in its category in the industry? 

A It's had favorable reviews from the American 
Library Association and the New York Times and Norman 
Stone. 

Q Drawing upon your years of experience and your 
knowledge of the music and music copyright business, I want 
to ask whether or not at our request you examined, first 
of all United Artists licenses--I'm sorry--licenses issued 
by Aaron Schroeder interests to United Artists as distribu- 
tas for Musicor labels? Do you have a copy of the United 
Artists licenses? 

THE COURT: Here is HH-1. 

MR. RICH: VYour Honor, do you have HH-2 that I 
could see? 

(Pause.) 

MR. RICH: I have one. 


THE COURT: Have you read it before? 
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THE WITNESS: a: haven't, your Honor, 
THE COURT: There must be Some specific points. 
Q We talked about it. I don't think I €ver showed 


it to you. I direct your attention to the first paragraph, 


the word “successor, " 


The agreement running to the benefit of the 
Successors or assigns, 
A Yes, I see, 
Q Have you examined a copy of Exhibit--looks like 
2, being an agreement between United Artists records and 
Musicor--I'm sorry, I just showed this to you. 
A I briefly reviewed excerpts of Exhibit 2. 
THE COURT: May I see that? 
MR. COHN: Yes, your Honor, 
THE COURT: Z has not been offered into evi- 
dence, but you offer it? 
MR. COHN: Yes, your Honor, the top page, 
THE COURT: Any objection? 
MR. RICH: Yes, your Honor. I don't think it is | 
relevant to this Suit. 


THE COURT: Isn't this the agreement-- 


MR. COHN: I offer the whole thing, your Honor, 
The first page is a recap of the agreement. The balance 


is the actual agreement between Mr. Talmadge, between 
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Musicor and United Artists. 

THE COURT: October 9, 1960, Look, Mr. Rich, 
I don't want to Spend a lot of time on this. I thought 
this was'one of the basic agreements in the case, and I 
know it was identified earlier. 

MR. RICH: It was identified earlier, your 
Honor. It was discussed earlier. Earlier. I don't be- 
lieve there was any testimony, although I'm not quite sure 
if Mr. Talmadge had touched on it briefly. I don't feel 
as though a 1960 agreement between U.A. and Musicor is at 
all relevant to this lawsuit, to any of the issues. 

THE COURT: What is Exhibit 2? 

MR. RICH: Isn't that the agreement, your Honor, 
with United Artists and Musicor? 

THE COURT: I will Overrule the objection and 
receive it, 

MR. RICH: Your Honor, may I just make sure 
which one this is? 

THE COURT: That is what it says. 

MR. RICH: That is a 1960 agreement. 

THE COURT: Yes, 

(Defendants' Exhibit 2 was received in evidence.) 

0 I want to direct your attention to the language 


at the end of the term of the agreement. United Artists 
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writes with respect to the master's cease, except, how- 
ever, that United Artists may continue to sell its inventory 
Of Musicor Records for six months thereafter. Have you 


noted that? 


A I previously noted that during a recess in the 
trial. 
@) Thank you. 
A I-- 
MR. RICH: There is no question before you, Mr. 


Krasilovsky, 

MR. COHN: Your Honor, would you have the ex- 
hibit of the agreement between Musicor and United Artists 
in 1964? Do you have the number of that exhibit? 

THE COURT: That Ae A think I have a 
copy. October 7, 1964? 

MR. COHN: Yes, your Honor, 

THE COURT: All right. This isn't the original, 
but I will provide it (handing). 

Q I would now like to refer you to Exhibit y in 
evidence, which is an agreement dated October 7, 1964 con- 
cerning the taking over of United Artists rights by Musicor 
as of a certain date. 

MR. RICH: I will object to that characteriza- 


tion, your Honor. The agreement will Speak for itself. 
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THE COURT: What is your question, Mr. Cohn? 
Q Would you examine that, please? 
THE COURT: Are you referring to that para- 
graph 6? 
MR. COHN: I am really referring to the whole 
agreement, your Honor. 
A All right, I have. 
Q All right. mr. Krasilovsky, drawing upon your 
Ee 
expertise in the industry and in this field of law, did 
Musicor become the secckaeer. te United Artists with refer- 
ence to the licenses from the Schroeder interests to United 
Artists? 


coe cae. 
MR. RICH: Objection, vour Ilonor. Obviously 


the agreement Speaks for itself and your Hionor will have to 
interpret the language that is used in that particular vane 
ment. The witness is being called 4pon to interpret 
language, which is your Honor's phase, 

THE COURT: I will overrule the objection. 


A I am quite familiar with the distribution deal. 
Retell 


Exclusive distribution de is exemplified b Exhibit 2Z. 
ee icciemplifiod by exhibit z. 
The right to continue to distribute and sell ceased under 


Exhibit Y and the Successor in distributing and selling 


of the masters referred to is clearly given u é 


addressee, which is Musicor Record C ) j F 
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9) As of October, 1964? 
A As of, the language says in the first sentence 
of item l, October 7, 196-- 
THE COURT: What exhibit? 
THE WITNESS: Of Exhibit Y. I believe it says 
October 7, 1964, 


THE COURT: Okay. 


Q Your festimony is as of that date on their 
OEE Ss) a 


acquisition of the rights to the masters, Musicor became 
the successor under the terms of the licenses to United 


Artists? 
eee, 
A Musicor became the successor of the rights 


that previously were exercised and owned or controlled by 


United Artists. 

iar entihiteeteeieeeeentin holden 
Q Just one more thing. There's been a lot of 
NE gn ARES REIT) ARON ERSTE NEES 


testimony in this case concerning the terms manufactured 
and manufactured and Sold, With respect to mechanical 


LT EEO TEESE AAA A NI a 


licenses, drawing again upon your expertise, what is the 


custom and usage in the industry with respect to a pro- 


vaSton concerning manufactured, versus manufactused and 
sold? 
A In my experience in dealing with music pub- 
sai a Sha 


otetatnhentll 
lishers, record companies and other interested parties, 


manufactured and sold is the general manner of licensing 
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and collecting from a normal business relationship. 


sO ODE TLE IE EEL OLE OLED: AEDES TE LESION ELLEN ELE TELE LI CELLS LE SIE 


With relation to bootleggers or near bankrupt 
a ait tnt tS 


or dangerously small manufacturers, it has been the prac- 
RI a at 
tice of many of my clients to give a very rare instance of 


a manufactured license-- 
EEE 
Q With the exception of the general categories 


NT 


you have mentioned, people who you described as industry 


bootleggers and companies near bankruptcy, the provision 
NT 


is manufactured and sold? 
LLL CEOS 


A That's right. 


MR. COHN: No further questions, your Honor. 


THE WITNESS: Excuse me. I will give you one 
i heleetinetaehteniemtententn atl 


exception. There is one prominent company called the 


EN Al 
Sam Fox Company which I feel of recent date has just gene- 


rally taken an attitude they want to have a manufactured 
ST TY AE a AR. NL RR ET LS, 
license. That was told to m- within the last two months 
eee ee 
by Mr. Al Berman. It is one of the exceptional clients 
9 EEE ed 
among his many that has this policy. 
el 
THE COURT: The Sam-- 


THE WITNESS: The Sam Fox Company. No relation 
to the Harry Fox Agency. 

THE COURT: You focused on paragraph 1l in 
Exhibit Y about this successor po.at. My understanding 


of the facts is that there were licenses issued to United 
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Artists for particular compositions to be embodied in 
particular records; right? 
THE WITNESS: That's right. 
THE COURT: "United Artists had the right, I 
guess the exclusive right to distribute those particular 
records? 
THE WITNESS: 


That's correct. 


THE COURT: Now we come along to October, 1964 
and Mr. Talmadge has left United Artists and there is going 
to be a kind of transfer of, I am just speaking roughly, 
a transfer of rights, and so forth, to Musicor from United 
Artists. I am just speaking very roughly, right? 
THE WITNESS: Yes. 
THE COURT: If there was a master recording and 
if there were tapes and other items related to those rec- 
Ords referred to in the United Artists licenses, some 
disposition would have to be made of all that material, 
right? You'd have to decide who has a right to have it; 
is that right? 

THE WITNESS: Who has a right to possess the 
stampers of the master tapes and to take the inventory. 
There was some discussion of selloff of inventory in the 
paper I just looked at. The xight to reproduce from the 


master is different from the inventory of items previously 
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reproduced and in the warehouse. 

THE COURT: Okay. What I want to know is, what 
does this paragraph 1 relate to, and I guess the distinction 
I'm interested in the right to handle the existing inven- 
tory or keep on making more records of this particular 
record number, and I am distinguishing that from making 
some new record of the same composition, 

THE WITNESS: Which is comp. *tely irrelevant. 
The lest item you mentionec is completely irrelevant to 
any distribution deal except--it is to, excuse me, in my 
hasty reading of Exhibit Zz, the large agreement, in my 


hasty reading of that, it seemed there was some exclusive 


right to become the exclusive distributor of future masters 
that would be produced in a Studio thereafter. Th. s par- 
ticular document you are now referring to Exhibit z-- 

THE COURT: No, I have yY. 

THE WITNESS: Exhibiv Y is the short one, the 
termination, it says--in my hasty reading of it I noticed 
as of the close of business on October 7, 1964 the under- 
Signed's ric t to distribute and sell Musicor record 
inventory in the U.S.A. as Gistinguished from t. under- 
Signed's right to distribute and sell through the Columbia 


Record Club--well, that is a completely different matter. 


THE COURT: I guess we don't have to worry about | 
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that. 

THE WITNESS: “Shall cease." I am reading the 
first sentence of paragraph 1 of Exhibit yY. 

THE COURT: I have to keep getting oriented on 
the facts of this case. I will ask Mr. Rich and Mr. Cohn, 
the new licenses, did they--the so-called new licenses of 
October and December and so forth, in 1964 did they simply 
involve the rerecording of exactly the same records on 
exactly the same labels? Didn't they? 

MR. COHN: Yes. 

MR. RICH: First of all, there were two dif- 


ferent categories. Some were new recordings that had not 


been recorded prior to the purchase agreement or to October 


--Or to June, 1964, 


THE COURT: I am talking about the ones involved | 


in our case. 

MR. COHN: The answer is yes, your Honor, it 
was a reissue. 

THE COURT: I have been assuming that w2 were 
talking about the same compositions, the same records, 
the same label, isn't that correct? 

MR. COHN: Absolutely. 

THE COURT; Mr. Rich? 


MR. RICH: Yes. I don't know if-- 
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THE COURT: Is the answer yes? 

MR. RICH: I don't know if the label-- 

THE WITNESS: It's the same composition. It's 
the same recording but I don't know if the label is iden- 
tical. I don't know whether it 3ays ..asicor or United 
Artists. But it is the same recording. 

THE COURT: And except for possibly taking off 
United Artists'name somewhere, it's the same label; it's 
the Musicor label? 

MR. RICH: Yes. 

THE COURT: And this would be done by using the 
Same master or whatever you do and just making more records 
from that master, right? 

MR. RICH: Yes. 

THO COURT: Okay. Does this paragraph 1 in 
Exhibit Y, according to t?.3 interpretation, I knw ‘t doesn’ 
bind me, but I am just interested, from this United Artists 
gives to Musicor the inventory, right? 

THE WITNESS: It seems so. 


THE COURT: Okay. 


ce THE WITNESS: ‘he footnote refers to an inven-~ 
3B tory item. 

24 THE CCURT: And also it turns over all master 

25 recordings and other things used by the unde ned, namely, 


ee 
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United Artists, in the manufacture of Musicor records, | 
right? 

NE WITNESS: It seems so. 

THL COURT: What that means is those physical 
things ave turned over to Musicor, right? 

THE WITNESS: Together with the tangible right 
cf reproduction thereafter and distribution. The physical 
and plus intangibles-- 

THE COURT: Where does it say that? 

THE WITNESS: The right to distribute. 

THE COURT: Where does it say that? 

It says right to distribute and sell Musicor 
3 2cord inventory. 

THE WITNESS: See, I'd have to inspect it 
closer to see if what I judge to be a standard distribu- 
tion deal is expressed here. 

THE COURT: It says in fact, the first sentence 
is, United Artists' right to distribute and sell Musicor 
record inventory shall cease. That is the first sentence. 

It's the second sentence which talks about 
turning over whatever is to be turned over. It is very 
important apparently to decide whether this somehow trans- 
fers to Musicor or assigns to Musicor the right, the license 


right to keep on producing, whether it makes then Musicor 
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responsible for royalties on future records made; do you 


get me? 


in mind. 


THE WITNESS: I do. 


THE COURT: You look at the document with that 


MR. COHN: Your Honor, with your permission I 


was also going to call the witness' attention from Exhibit, 


I guess this is Y, isn't it--no, this is ZZ in evidence. 


No, I'm scrry, this is y. Would you also look at this, 


please, Mr. Krasilovsky? 


Mr. Krasilovsky. 


THE COURT: What is that-- 
MR. COHN: That is paragraph 6. 


THE COURT: You look at the whole agreement, 
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document we will recess for a few minutes while I take the 
bail application matter in the robing room. 
(At this juncture a criminal matter was 
taken in the robing room.) 
BY MR. COHN: 

Q Mr. Krasilovsky, having examined Exhibit Y and 
Exhibit ZZ, can yougive his Honor -- can you refer his 
Honor to the passages based upon which you reached a 
conclusion that Musicor became the successor to United 
Artists -- 


THE COURT: No, I asked hima different 


LE TT TS TT 
question. I asked him to examine this agreement, and 


er Te eS 
we all can see that it provides for the turnover of the 


ess SS SSS? 


physical master recordings and so forth, but I asked you | 


ence Eee) 


if, on the basis of your knowledge of the industry, if 


that is relevant here, if you can tell me whether this 


ee 


agreement means that the license riqhts are assigned 


LEE SIGS (NOE OT TCR LCT TTS ITE TTS, 


ALOE LLLP LEER IEE TI 
or transferred to Musicor and the responsibilities for 
OO nn ee 
paying royalties thereunder. | 
eR ican Een oui 


That is my question. 


THE WITNESS: I noticed particularly the 
end of paragraph 1 and the full body of paragraph 6. 


The end of paragraph 1 says that they will turn 


Ta es st SReNe 
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over the basic materials from which more records are made, 


master recordings, mothers, stampers, plates, separations, 


slicks, art work and other items used by the undersigned 


in the manufacture of Musicor records. 


ENTE TAS LCN LRT UIE ES TEEN TET CLE I ASSENT TL, 
Now that implies that they are contemplating 
ALE I ELE TENT I IOC TT ESL EAN OETA ar RS AR NEY 


future manufacture. 
SOR RONEN I 


Then on item 6 they say "We will turn over to you 
ANSEL MORIN PLN TE CEFN TNT LTT EIEIO, SE ERRNO I RECT CR 


the reserves we have held under our mechanical Jicenses" -- 


that is monetary reserves -- "and you are going to take 


LD 


full and complete responsibility for paying the mechanical 


STEALTH NER PPE ANE a OHANOL BABA PO DIPOLE ROE SIM RESON SALON A ROAR E SRRREN AALS LEON SEI SESE ASE OH ONY 
licensors or any moneys that are then owing or thereafter 
LES LOTTE LIE LED OT LOOT LIOTTA IIL ITI IIE NT OEE TEED 


to be owned". 
—_—_———— ee, 
That is the way I interpret this, and I believe 


LE ee eh SENT eseareineeeee 


that that ans that there j ; chanical 


license and that Musicor becomes a successor thereunder. 
oHe: (COURT: Allright. 
MR.COHN: I have nothing further. 
THE COURT: All right. Any cross examination? 
CROSS EXAMINATION 
BY MR. RICH: 
Q Mr. Krasilovsky, isn't it a fact that in many , 
if not most agreements made with a corporate entity or 


an individual that there is language that the ccntract is 


binding on the successors and assigns of the corporate 
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entity? Isn't that correct? 
A In many boiler plate contracts, whether it is 

real estate or music, that phrase is used. \ 
Q Right, and as that phrase is generally used, 


doesn't it mean that if someone or a party or a corporation 
purchases or acquires that particular company or that -- well, 
let us say the company itself -- in other words, in the 


particular case under the United Artist license agreement, 


that if another company acquires United Artists Records, 
Inc., this license -- and the assets of United Artists 


were transferred to that company, that other company would 


be a successor and assign, isn't that correct? 
THE COURT: May I interrupt you? Let me just 
ask -- and you may then go back to this » Mr. Rich. 
Do you have that Exhibit y? 
THE WITNESS: It was taken back. 
THE COURT: All right. 
THE COURT: Looking at Paragraph No. 6 it says 
"On or before January 15, 1965" -- 
It inust be -- 
A VOICE: 1964. 
THE COURT: Wall, I think it is a typo, and it has 


been correct -- “the undersigned shall account to you", 


meaning United Artists shall account to Musicor -- 
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“for all royalty reserves" and so forth. 

That deals with the question of reserves. 

THE WITNESS: With the Closeout of accounts, 

THE COURT: Right. 

TUE WITNESS: Right. 

THE COURT: And that would not in itself mean 
that there is an assignment. 

THE WITNESS: That does not constitute an assign- 
ment in and of itself. 

THE COURT: You are focusing On the next sentence, 
right, so far aS paragraph No. 6 is concerned. 

THE WITNESS: The next sentence reads: 

"You agree to be solely responsible for any 
mechanical copyright royalties then or thereafter Claimed 
in respect of any U.S.A. sales at any time." 

THE COURT: That does not end the quote to me, 
because it Says "Sales at any time of Musicor Records 
by the undersigned or its distributors or licensees," 

Is it not correct that that sentence refers 
to the responsibility of Musicor for royalties on any sales 
by United Artists? Taat is what is meant by "by the 
undersigned", doesn't it? 

THE WITNESS: Now that you cal) my attention to it 


I see the direction. 
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THE COURT: Okay. So when you gave your answer 
before you had not taken into account that language 
I just read to you. 

THE WITNESS: Well, I was talking more about 
industry practice, your Honor. 

THE COURT: Well, I am focusing on the agree- 
ment. 

Thank you very much, but I think I have to 


interpret the agreement, and we will have another witness 


now. 

Thank you. 

Let us go to Mr. Straus. 

MR. COHN: I am not going to call mr. Steinberg, 
by the way. 

THE COURT: Who? 

MR. COHN: The detective, your Honor. 

THE COURT: That really won't help me. 

You mean about the cookout and all that? 

MR. COHN: About going to the restaurant, the 
cookout and conducting business. 

MR. RICH: Your lionor, we have no objection 
to him going on the stard. 

MR. COIN: If you think it will not be helpful -- 


MR. RICH: Your Honor, we have no objection to the 
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detective goina on the Stand to testify. 
THE COURT: All right, let us have the 
detective. 
MR. COHN: If you don't want the cookout, 
okay. 
THE COURT: Let us have Mr. Straus now. 
(Witness excused.) 
SEYMOUR ae ae eS having been previously 
Sworn, resumed and testified as follows: 
THE COURT: All right, Mr. Kich, let's go. 
DIRECT EXAMINATION (Continued) 


BY MR. RICH: 


Q When you were on the stand the las?: time, 
Mr. Straus, you were referring to a Stipulation that was 
entered into between the parties that encompasses in the 
transcript, at the session of June 16, 1975 -- you may 
refer to that transcript if you need to. 

A Will you wait one second while I get the copy 
to refer to it. 


(Witness examines.) 


THE COURT: All right, go ahead, Mr. Rich. 
Q Mr. Straus, I call your attention to item No. 13 
which appears on Page 169. This was with regard to the 


Plaintiffs' claim of $17,135.17, which is Stipulated is 
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THE COURT: 1 Can read the Stipulation. 
MR. RICH: I am not reading the Stipulation. 
THE COURT: 


If you question him I will get it. 


I do not understand why he e 


ven asked to testify about that 


Particular point. 


MR. RICH: Well, your Honor -- 


THE COURT: What is your question? 


Q Mr. Straus, did you calculate the interest on 


$17,135.17? 


‘HE COURT: What do you mean by "calculate"? 


MR. RICH: Your Honor, it is Stipulated that amount 
of money is due. At one point -- 


THE COURT: If I rule in in your favor I will 


Simply provide that there will be interest from a certain 


date, and you can calculate it. I will fix the Percentage. 


MR. RICH: All right. I did not understand that. 


About a week ago or two weeks ago you asked that mr. Straus 


calculate it, and thought you wanted me to go into it 


While he is on the stand. 


THE COURT: 10, Of course not. 


MR. RICH: All right. 


THE COURT: Let US pass that. What is next? 


MR. RICHI: Okay, I misunderstood. 
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THE COURT: What is next? Let us get to the next 
one. 

Q Now with regard to Item No. 15, and this is concern 
ing the cross-collateralization, Mr Straus, there is a claim 
of the plaintiff for $7,283.56. 

Will you please advise the Court as to how you com- 
puted that sum? 

A I went through the royalty statements submitted 
by Musicor for the period ‘rom December 1964, I believe, 
to the beginning of 1972, and added up the amounts they 
deducted for returns which were applied against positive 
royalty reports -- in other words, returns against sales, 
returns of one record against sales of another record. 

THE COURT: Let me ask you this: You went 
through the royalty statements of Musicor? 

THE WITNESS: Correct. 

THE COURT: And those royalty statements are -- 
I do not think we have used that term, but just briefly, 
what is a royalty statement? 

THE WITNESS: It is a statement Submitted by 
Musicor to the publisher Stating the amount of royalties, 
the royalty rate and the royalty paid. 

THE COURT: You have copies of those with you? 


THE WITIESS: Yes. 
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THE COURT: Just as a matter of practice, do 


I understand correctly that in some instances royalties 


are paid on a particular license? 
THE WITNESS: Yes. 


THE COURT: And on sales made, right? 


THE WITNESS: Yes. 


THE COURT: And then at a later point on that 


particular record under that particular license there are 


returns to Musicor? 


THE WITNESS: Yes. 


THE COURT: So you are telling us that when 


those returns come in they, meaning Musicor, on their 


royalty statements have a minus figure, meaning that they 


believe they Paid too much royalties the first time and 


they are deducting now, after the returns have been 


received; right? 


THE WITIESS: ''ght, from different records. 


THE COURT: But the minus figures in those 


statements relate to the particular record on which the 


royalties had Previously been paid and the returns have 


now come back, isn't that right? 


THE WITNESS: That is correct. 


MR. RICH: Are we talking about the same record? 


THE WITNESS: Yes. 
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THE COURT: On those statemen‘s they have a 


bunch of plus figures where on other records, they admit 
that royalties are due, isn't that correct? 

THE WITNESS: That is correct. 

THE COURT: And they simply subtract the minus 
figures representing what they believe were excess royalties 
paid because of the returns from the positive figures 
representing royalties due, is that right? 

THE WITNESS: Correct. 

THE COURT: And your figure is based upon -- 
you have simply added up negative figures from the royalty 
Statement, is that correct? 

THE WITNESS: That is correct. 

THE COURT: Why don't you put in evidence those 
royalty statements, Mr. Rich? 

MR. RCH: Yes, your Honor. I offer them in 
evidence -- I would like to have them marked for identifi- 
cation first. 

I am marking for identification, so that the 
record is meaningful, your llonor, a group of Musicor 
royalty statements issued -- 

THE COURT: We do not have to have a description; 
just get them marked. 


MR. COHN: Uo objection to any of these. 
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THE COURT: That is right, I am sure there 


"sn't. 


What is the next exhibit? 


THE CLERK: 23, 


(Plaintiffs' Exhibit 23 was received in 


evidence.) 


THE COURT: 


You know from the stipulation in 


our prior discussions that it was necessary for you, if you 


are going to sustain one branch of the plaintiffs' argument, | 


to apprise me of the items in this Claim which relate 


to the licenses which have a “manufacture 2" language. 


THE 


WITWESS: Yes. 


THE COURT: 


Can you do that or is there an agree- 


ment as to that? 


THE WITNESS: 


The amount, your Honor -- I went 


through these statements again and I 


selected the record 


numbers here on the basis of records manufactured and so!d 


for ecch period, and that total came out to $666.40. 


That 


relates to -- 


MR. 


COHN: Your donor, to save a little time 


I think we can stipulate all of these figures as broken 


down between "manfuactured" and "manufactured and sold" 


on a schedule prepared by Mr. Straus. 


THE COURT: Exce _sent, wonde: Wy He That .s ex- 


actly what we need. 
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MR. COHN: Okay. 

THE COURT: Let us have that marked as the next 
Court's exhibit. 

(Document marked Court's Exhibit B.) 

THE COURT: That eliminates that problem. 

Now can we go to the next question, Mr. Rich. 
IT want to know, Mr. Rich -- I assume this is still correct, 
@s far as you are concerned. 

MR. RICH: Yes, it is, your Honor. 

THE COURT: Fine. Now let us go to the next 
point. 

MR. RICH: Your ‘ionor, so that I understand 
Mr. Cohn's concession, is he conceding -- 

MR. COHN: I do not think it is a concession. 
It is a stipulation. 

THE COURT: it is a Stipulation, and it is 
perfectly plain. The scheduling which you submitted 
in Mr. Straus’ letter earlier is correct as to the break-~ 
down. 

MR. RICH: Yes. 

THE COURT: And as far as the question, it is 
simply a question of law for me whether the setoff cross 
collateral is allowed, and that is all the evidence we need 


on that point. 
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Let us go to the next one. 
MR. RICH: With regard to Item No. 18 -- s 
(examining) . 


THE COURT: I do not think we need anyth‘ng on 


chat. 

MR. RICH: That is why I am checking it, your 
Honor. There might be some other points. 

MR. COHN: Your Honor, I think on this, about 


the free records, I do not think there is any contention 
that there is any backup material. 

THE COURT: Just give me a second on this. 

I do not think we need anything on it. 

It is on page 174 of the transcript of June 5th, 
and the claim as stated there is “on the so-called 1000 
series of 45 rpm records there were quantities of records 
which were manufactured and sold and later returned. 

It is stipulated that these records were indeed returned 
and were not resold". 

The only issue there is the issue, the basic 
issue of whether they are entitled to royalties on 
records manufactured or manufactured and sold. You 
need no other proof on that. 

MR. COHN: Yes. 


THE COURT: Okay. i 
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